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Halacha discussion and Maareh Mekomos about the State of Israel
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Selected emails from our listeners

Thank you very much for your show. It's a breath of fresh air- you and your guests (at
least some of them) have confirmed many opinions and Hashkafa that I've had over the
years.

I'm especially enjoying your conversation regarding Zionism. | think that you should
spend some time talking about the Children from France who are coming into Israel.
There has been a lot of press about the money that's been raised to help the children
get into Chareidi schools. I'm not sure if this story/issue shows us the Anti-Religious
side of the government by forcefully sending them to Non-Religious schools. | really
don't know much about it, but | would like to hear an honest conversation about this

topic.

Eliezer Poupko
Palo Alto Kollel

Hi Reb Dovid, my name is Chaim Gelb, Yeruchom's brother, | really appreciate your
podcasts, especially the one about Israel and the draft. When | was in Israel a side of
me really wanted to go to the army and | struggled with it very strongly. | come from
Lakewood and it's for sure not the Lakewood style to join, but | felt it was my calling. In
the end didn't go (a very Chashuve Rav talked me out of it). | had many good friends
that went and they had an amazing experience also they became spiritually stronger. |
really appreciate u going through issues that aren't black and white at all and bringing
clarity on them... Keep up the amazing work for Klal Yisroel.

Thank you,
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Cabinet Approves Bill to Draft Yeshivah Students

Sunday, July 7, 2013 | »“ywnnnnv"s
by Hamodia Staff

YERUSHALAYIM — The
Israeli Cabinet approved
on Sunday the new mili-
tary draft law that calls for
the recruiting of yeshivah
students by the age of
21 or a jail sentence, by
14 votes in favor and 4
abstentions.

Three Yisrael Beiteinu
ministers abstained from

-

NN

. Israel’s Prime Minister Binyamin Netanyahu arrives for the weekly
the voting due to the  capinet meeting on Sunday. (Miri Tzahi/POOL/FLASH90)

Perry Committee’s failure

to include provisions for drafting Israeli Arabs into the military or alternative civilian
service, as well as the universal conscription from age 18 (yeshivah students can
defer service until age 21).

Housing Minister Uri Ariel (Jewish Home) abstained due to dissatisfaction with
a clause that could adversely affect the Hesder students. According to the bill, all
yeshivah students will serve “at least 17 months.” Ariel wants the “at least” to be
struck, in view of the fact that some committee members want the Hesder recruits
to serve 24 months, comparable to the 24 months chareidim are made to serve
according to the law.

However, those abstentions were regarded as merely symbolic since Yisrael
Beiteinu MKs said they will support the bill in the Knesset and have no intention of
creating a coalition crisis over it.

Justice Minister Tzipi Livni again voiced objection to the bill in its current form.
“The proposed law is only a partial solution and is not free from flaws,” she said,
referring to the relatively short term for Hesder students. However, Livni said she
would vote for the bill in the Knesset plenum since it represents movement toward
a more “equal sharing” of the burden, in her view.
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She vowed that when the time for chareidi conscription comes in 2017, she will
fight to lengthen the term for Hesder students, as per the opinion of the attorney
general.

The bill now heads to the Knesset, where it needs to pass in three readings. Ariel
said that the bill will still undergo changes before its final passing in the Knesset.

Prime Minister Binyamin Netanyahu’s comment to the Cabinet, “We will enact this
change gradually while considering the special needs of the [chareidi] population,”
did nothing to mollify chareidi political leaders, who issued a series of condemnations.

United Torah Judaism MK Rabbi Yaakov Litzman denounced it as “a continuation
of this government’s program of destroying Torah in Israel. We are living through a
period in which the Torah world and the yeshivos are experiencing a frontal assault,
in which anti-religious forces seek to uproot all that is holy. But they will not succeed.

“Anyone who is a partner to this government will have to answer for this in the
future. This means not only the heads of the Likud Beiteinu party and Bennett and
Lapid, but also the leaders and voters of the Jewish Home party. Everyone who
supported and voted for this party, which founded and maintains this anti-religious
government, bears personal responsibility for all the attempts the government is
making to destroy Torah.”

UTJ) MK Rabbi Moshe Gafni noted that Israel thus becomes “the only government
in the world which has determined that Torah study is not legitimate.”

Furthermore, he said Prime Minister Binyamin Netanyahu would never be for-
given for this “after he received decades of [political] support from us, nor Jewish
Home chairman Naftali Bennett, whose party purports to be religious and has Torah
students among its supporters.”

UTJ MK Rabbi Meir Porush called it “a sad day for the chareidi-religious Jewish
world. This day will be recorded as a dark day for the Jews living in the land of Israel,”
he declared.

MK Menachem Eliezer Moses (UTJ) said that the government’s decision would
be “remembered as an everlasting disgrace. This government has emblazoned on
its flag the liquidation of the Torah world and persecution of the chareidi public, both
spiritually and materially. But they will not prevail over us. The Torah is stronger than
any draconian law that seeks to destroy it.”

Copyright © Hamodia
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Drafting Yeshiva Students:
A Halachic Debate

In light of the bill recently passed mandating the enlistment of a quota of
charedi yeshiva students, it is worthwhile to explore the halachic literature
on the subject of whether or not Torah study is valid grounds for exempting
one from joining the effort to defend the Jewish State from those who seek its
annihilation.

Three issues must be addressed in seeking to determine the halachic grounds
for such exemptions:

1) Does the current circumstance in Israel qualify as a mxn nnnon — a war
which the nation is bound by Torah law to wage?

2) Even if the operations of the Israel Defense Force (IDF) indeed qualify
as a mxn nnnn, should yeshiva students be exempt on the basis of the
Rambam’s famous comments that anyone can achieve the status of shevet
Levi, which was exempt from warfare?

3) Should students be exempted on the basis of the Gemara’s comment in
Bava Basra (8a), xm01 291 &Y 13117 (“Rabbis do not need protection”)?

I. Are IDF Operations Considered a mxn nnnbn?

A. Defining msn nnnbn

The Rambam discusses the distinction between a mxn nnnn (obligatory war)
and mw nnnYn (optional war) in Hilchos Melachim (5:1-2) in the context of a
king’s authority to initiate a war and forcefully draft citizens into the army. He
writes that a king has the authority to enlist the citizenry for war in the case of a
mxn nnnYn, but not for a mw nnnn, which must be authorized by the Sanhedrin.
In defining mxn nnnn, the Rambam writes:

9% TN HRIW? NITYY,PYNRY NNNHYNY ,DNINY NYIV NHNYNR W 20IXN NRINYR RN IR
DOR RAW

What is an obligatory war? This is the war waged against the seven
[Canaanite] nations, the war against Amalek, and rescuing Israel from
an enemy that has descended upon it.

The Rambam then defines mwa nnnon:
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AYNWI INYITIA NMIAINYY HRIW? D123 NN 1T DNYN IRY OY ONYIW innbnn XN

This is a war fought with other nations in order to expand Israels terri-
tory and increase its prominence and stature.

According to the Rambam, then, two types of wars fall under the category of
mxn nnnon: 1) Wars fought against the nations which the Torah requires anni-
hilating (the Canaanite peoples and Amalek); 2) Wars of self-defense against
nations who attack the Jewish People.

Rashi, however, in several contexts, appears to exclude wars of self-defense
from the category of mxn nnnYn. Commenting on the first Mishna in Sanhedrin
(2a), Rashi writes:

DRIV PIR WI22D NI YWIN NRNYNHN T2 MW I 1nnn 9o

Every war is considered an optional war, except the war [waged by]
Yehoshua, which was for the purpose of conquering the Land of Israel.

Similarly, in Eiruvin (17a), Rashi writes:
.MXN NRNYN NIPA RAY TR YWI NANYAR MW NRNYNR DNo

“Optional war” generally refers to [wars fought] after the war of
Yehoshua, which was an obligatory war.

Likewise, in his commentary to Sota (44b), where the Mishna distinguishes
between these two categories with regard to nmannn »>myn pann (those who leave
the military camp before battle!), Rashi explains mxn nnnbn as referring to the
wars waged by Yehoshua.?

Several Acharonim raise the question of how to reconcile the Rambam’s posi-
tion with the Gemara’s discussion in Sota (44b) concerning those who are pann
nnnYn »dMyn. The Gemara there delineates three different categories of wars:

1) w113y yvi mnnbn — Yehoshua's battles to capture the Land of Israel, from
which no one was exempt.

1. This refers to: 1) those who had built a new house but had not moved in; 2) those who had
planted a vineyard but had not yet enjoyed its grapes; 3) those who had betrothed a woman
but had not yet gotten married; 4) those who were frightened. See Devarim 20:5-8.

2. The Aruch La-Ner (Sanhedrin 2a) raises the question of why Rashi did not include in this
category the war against Amalek, as well. He suggests that it is obvious that such a war
does not require the authorization of the Sanhedrin, as it is explicitly mandated by the
Torah. It should be noted, however, that Rashi appears to restrict the category of nnnvn
mxn to Yehoshua’s battles with regard to all halachos, and not just the authorization of
the Sanhedrin, and it is thus indeed difficult to understand why he excludes the war
against Amalek from this category.
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2) Ay M7 2 mnnbn — Wars fought to expand the kingdom’s territory,
which are regarded as mw~ nnnbn, and to which the exemptions of pann
nnnon »>myn therefore apply.

3) WYY Y ®YT 0”3y >vynh — Wars fought to deter enemies from attack.
These wars are also regarded as mw nnnn with respect to the exemptions
of nnnYn »Myn pann, although according to the minority view among
the Tanna’im (Rabbi Yehuda), participation in such battles is considered
a mitzva with respect to the halacha exempting a person involved in a
mitzva from other mitzvos (Mxnn 0 MO Mxn1a pow).

The final of these categories, 7%y 'mvb X5T 0”1y 01YNY, appears to qualify as a
war of self-defense, and yet the Gemara explicitly classifies such a campaign
under the category of mw1 nnnbn, seemingly in direct contradistinction to the
Rambam’s view that wars of self-defense constitute a mxn nnnn.

Evidently, as noted by the Lechem Mishneh (Hilchos Melachim 7:4), the
Rambam distinguishes between a war fought in response to an attack and a
war fought to deter future attacks. The Lechem Mishneh suggests that when the
Rambam describes a war fought “to increase its [the Jewish kingdom’s] promi-
nence and stature,” classifying such a war as a mw1 nnnon, he refers precisely to
what the Gemara calls 1175y 'nv5 X971 07 01919, a campaign intended to display
the kingdom’s might and military capabilities for the purpose of deterrence.
But when the nation comes under attack, the military response to defend and
protect the Jewish nation would, according to the Rambam, qualify as a nann
mxn. Indeed, in his commentary to the Mishna, the Rambam writes that the
debate among the Tanna’im concerns battles fought Yxw>1 1N ®HYw DWHYNAY 13
D¥IR Yy 19 ®9 — “in order to diminish their strength so they will not fight
against Israel or descend upon their territory” This clearly refers to preemptive
military measures to deter future attacks, and not to wars fought in response
to an attack.?

Accordingly, we would need to determine into which of these categories
the ongoing operations of the IDF against the Arabs should be classified. On
the one hand, these measures are not necessarily in response to an attack, but
are rather undertaken to eliminate future threats. On the other hand, these
operations are carried out in response to a clear and present danger of war and

3. One may, however, still question the Rambam’s view in light of the Gemara’s discussion,
as the Gemara makes no mention of a war of self-defense in describing the category of
mxn nnnbn. Indeed, the Keren Ora notes that the straightforward reading of the Gemara
does not support the Rambam’s position, and he suggests that the Rambam arrived at
his ruling on the basis of the Yerushalmi (Sota 8:10), which states that 19» pvx ponra —
“when they descend upon us,” the situation qualifies as a n1xn nnnn.
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terror, and not as a display of force for the purpose of deterrence. Similarly, we
might raise the question as to the status of preemptive military strikes, such as
the strike launched by Israel at the onset of the Six Day War, when the Arab
nations mobilized their armies and were openly preparing for attack, but Israel
launched its attack preemptively. It seems likely that all these operations would
fall under the category of 7% Tn Y%7 nry — wars of self-defense — in light of
the fact that Israel’s enemies are, unfortunately, poised to launch attacks against
her, a threat to which the Jewish State is forced to respond through ongoing
preemptive measures.

B. Can There be a mxn nnnn Without a Beis Ha-Mikdash?

Even once we determine that, according to the Rambam, military operations
undertaken in self-defense qualify as a mxn nnnbn, we must address the question
of whether the formal halachic status of mxn nnnn requires the presence of
the Beis Ha-Mikdash. The basis for raising this question is the Rambam’s com-
ments in the introduction to Sefer Ha-Mitzvos (after the shorashim, just before
enumerating the mitzvos):

Any affirmative command or negative prohibition which is dependent
upon the sacrifices, the Temple rituals, court-administered execution,
the Sanhedrin, a prophet, a king, or obligatory or optional wars, I do
not need to mention in that context that the command applies only
in the presence of the Temple, as it is evident based on what has been
mentioned.

The Rambam here clearly classifies warfare as a mitzva that applies only in
the times of the Beis Ha-Mikdash, and, as such, it is not practically applicable
nowadays.

However, we indeed find that the Rambam and other codifiers make men-
tion of mxyn nnnYn even in contexts that appear to refer to contemporary halachic
guidelines. In Hilchos Shabbos (2:25), the Rambam writes, “One may lay siege
on gentile towns three days before Shabbos,* and war may be waged against
them on any day, including Shabbos, until the town is captured, even if this is
an optional war...not to mention in an obligatory war.” The Rambam issues an
explicit halachic ruling relevant to a mxn nnnbn, and it seems difficult to imagine
that this was intended as a ruling applicable only in the Messianic era.

Moreover, this ruling appears even in the Tur (O.C. 249), a halachic code
that includes only those halachos that are practically applicable even without

4. Within three days of Shabbos, this is forbidden, as the soldiers would then be unable to
feel relaxed and at ease on Shabbos (see Hilchos Shabbos 30:13).
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a Mikdash. The Beis Yosef thus comments that the Tur made mention of this
halacha only because it is mentioned in the Gemara along with other, similar
halachos that do apply nowadays, such as embarking on a sea voyage three days
or more before Shabbos.

The Bach explains the Tur’s comments similarly, but then suggests a different
explanation:

R XN NNINYAT NAWA AR DN DY DYYY 799 IMN DIHRIWN 072 12VIW 11D
OnnR »enk

For example, if gentiles and Jews were taken captive, it is permissible to
descend upon them together with the gentiles even on Shabbos, because
this is a mxn nnnYn — rescuing their brethren.

The Bach appears to distinguish between two different concepts of mxn nnnbn
fought in self-defense. The first is a formal war waged by the Jewish kingdom
to defend itself against its hostile enemies. This kind of war, as indicated by the
Rambam in Sefer Ha-Mitzvos, applies only in the times of the Beis Ha-Mikdash.
But there is also a different kind of mxn nnanon — an informal effort made to
rescue Jews. Any time Jews are in danger, the prohibition of v 07 %Y T1mYn &Y
(“Do not stand idly by your brother’s blood” — Vayikra 19:16) requires us to
try to rescue them. Thus, when the Rambam and Tur permit waging a nnann
mxn on Shabbos nowadays, they refer not to the formal institution of nnnbn
mxn discussed by the Gemara in Sofa and elsewhere, but rather to the general
obligation to rescue our fellow Jews in danger.

This distinction is developed more clearly by the Chazon Ish (end of Hilchos
Eiruvin, likutim), who writes that when everyone’s participation is needed to
secure victory against an enemy, everyone is obligated to join the effort, irre-
spective of the formal halachos of mxn nnnn and mwa nnnYn. The laws govern-
ing exemptions apply only when a specific number of soldiers are needed for
the campaign to succeed. Under such circumstances, if the war qualifies as a
mxn nnnon, then the king is authorized to draft everyone, even those who are
not technically needed to secure victory, because no exemptions are granted
during a mxn nnnbn, and in a mwa nnnYn, exemptions are granted as mentioned
in the Torah. However, when the nation faces a life-threatening situation that
requires the involvement of all its citizens, then no exemptions apply at all, as
this constitutes a standard case of way mpa in which everyone is obligated to act.

Thus, even if nowadays the formal concept of nmxn nann does not apply, it
would certainly be a mitzva to wage war to save Jewish lives when necessary,
and even those who are normally exempt from a mwa nann would be required
to join the effort.
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However, if this is the case, then we must address the question of whether one
is required to place himself in a situation of danger in order to rescue his fellow
Jew outside the context of a formal war. Generally, of course, the concern for
human life overrides nearly all mitzvos, and thus the concept of a mxnnnnyn — a
command to wage war, which necessarily entails endangering one’s life — likely
marks an exception. This point is made by the Minchas Chinuch (425), who takes
issue with the Sefer Ha-Chinuch’s comment that one transgresses the command
to eliminate the Canaanite nations if he fails to kill a Canaanite when he was in
a position to do so “without endangering himselt” The Minchas Chinuch argues
that once the Torah instructed us to wage war against Canaanites, it implicitly
requires putting our lives at risk for this purpose, given the nature of warfare.
When a mitzva involves waging war, the consideration of way mpa (preserving
human life) is, by definition, set aside.>

With this in mind, we might question the Chazon Ish’s comment requir-
ing all people to join the war effort when their participation is needed for the
nation’s self-defense. If a person is not required to fight by force of the halachos
of warfare, and the only obligation that could apply is that of v 07 %Y TmYn x5,
it is questionable whether he would be required to put his life at risk for this
purpose. The Beis Yosef (C.M. 426) cites the Hagahos Maimoniyos as ruling
(based on the Yerushalmi) that one must risk his life for the purpose of saving
the life of another, but the Sema (426:2) notes that this ruling was not codified
in the Shulchan Aruch or by the Rama. Indeed, Rav Moshe Feinstein (Iggeros
Moshe, Y.D. 2:174) rules that one is not required to endanger himself to rescue
another person, although one may if he so desires. Accordingly, it seems difficult
to claim that in situations in which the status of mxn nnnn does not apply, such
as in the absence of the Beis Ha-Mikdash, there would nevertheless be a mitzva
to participate in the war effort to save lives.

It seems likely, then, that when the Rambam speaks in Sefer Ha-Mitzvos of
mxn nnnYn applying only in the times of the Beis Ha-Mikdash, he refers to wars
such as conquering Eretz Yisrael and the war against Amalek. When it comes
to defending the Jewish nation, however, the status of mxn nnnbn applies at all
times, even after the Temple’s destruction, and for this reason, the Rambam
speaks of situations of mxn nnnbn in the context of hilchos Shabbos.®

5. Itis likely the Sefer Ha-Chinuch accepted this premise and made his comment in refer-
ence to one who had the opportunity to kill a Canaanite outside of the context of formal
warfare.

6. This distinction is made by Rav Moshe Feinstein (Iggeros Moshe, C.M. 2:78), who writes
that given the danger of warfare, the nation may not embark on even a mxn nnnn
without specific instructions from the Sanhedrin and the urim ve-tumim, except in
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I1. Yeshiva Students and the Tribe of Levi

A. Levi’s Exemption

The Rambam writes in Hilchos Shemita (13:12) that just as the members of the
tribe of Levi did not receive a portion of Eretz Yisrael because they were assigned
the role of serving in the Mikdash and teaching Torah, they similarly did not
participate in the nation’s wars.

Several Acharonim raise the question as to the source of the Rambam’s con-
tention that the Leviyim were exempt from warfare. It is noteworthy that the
Rambam does not introduce this theory with the phrase *> nxv (“It seems to
me”), as he does when postulating a theory that is not explicated in Talmudic lit-
erature. Apparently, he felt there was a clear source for the Leviyim’s exemption
from waging war. The Or Sameiach (Teshuvos, 1:67) explains that the Rambam
reached this conclusion on the basis of the fact that the term rax xxy (“combat-
ants”) does not appear in reference to the tribe of Levi. This likely refers” to the
census of Benei Yisrael recorded in the beginning of Sefer Bamidbar, in which
God commanded Moshe to count the nation Yx87w>a Rax R¥Y Y2 nYYM NIV DIVY AN
(“from age twenty and up, all among Israel who go out to war” — Bamidbar
1:3). As Rashi explains, the census included only those members of the nation
who waged war, and thus included only men from the age of twenty. The tribe
of Levi was counted separately in this census (1:49), and the Rashbam explains
that the Leviyim were excluded from the standard census because they did not
participate in battle.®

The Or Sameiach also cites a second source for the Rambam’s ruling —
namely, the view of Rabbi Akiva cited by the Sifrei (Matos, 157) that the tribe of
Levi did not participate in the war against Midyan. Commenting on the words
RaxY MHwn YRIW mon 9 (“you shall send from among all the tribes of Israel
to the army” — Bamidbar 31:4), Rabbi Akiva says, n% Yv 01w nx 2% (“to the
exclusion of the tribe of Levi”). It should be noted, however, that although this
is the text of Rabbi Akiva’s comment according to the Vilna Gaon’s version of
the Sifrei, in the standard editions, the precise opposite comment is made: xan%
102w (“including the tribe of Levi”). This is also the text Rashi cites in his Torah
commentary. It thus appears that Rashi disagrees with the Rambam’s ruling and
maintains that the tribe of Levi was not exempt from warfare.’

situations of danger, when war is waged even without a Sanhedrin or urim ve-tumim,
such as in the times of the Chashmonaim.

7. See Shu’t Yad Efrayim 11.

8. See also Ibn Ezra to Bamdibar 1:50.

9. Indeed, Rabbenu Eliyahu Mizrachi, in his work to Rashi’s commentary, notes that the
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In any event, if, indeed, the Rambam based his ruling on the version of the
Sifrei stating that the Leviyim were exempt from taking part in the war against
Midyan, this would indicate that the Leviyim’s exemption applies even in a nnnn
mxn, as the war against Midyan was explicitly commanded by God and thus
clearly constituted a mxn nnnon.

Many questions have been raised regarding the Rambam’s position. Some
note the Mishna’s discussion (Sofa 44a) concerning soldiers who are excused
from battle because of their fear of sins which they had committed, where the
Mishna gives the example of a Kohen who married a divorcee and a Kohen
Gadol who married a widow. This clearly assumes that Kohanim (who obviously
belonged to the tribe of Levi) participated in battle. Similarly, the Gemara in
Kiddushin (21b) raises the question of whether a Kohen is permitted to marry an
I8N No NWR (a gentile woman captured during war), a question which obviously
works off the assumption that Kohanim served as soldiers.!?

In truth, however, these sources can easily be reconciled with the Rambam’s
view, as the Rambam likely referred only to Levi’s exemption from war, not to
their mandatory exclusion from battle. It stands to reason that even according
to the Rambam, Kohanim and Leviyim were allowed to participate in warfare if
they chose to, and it is thus perhaps to these volunteer soldiers that the afore-
mentioned sources refer.!

Torah had to specifically indicate the inclusion of the Leviyim because one might have
thought to exempt them since they are not given a share in Eretz Yisrael.

It should be noted that earlier in Sefer Bamidbar, in explaining why the Leviyim were
counted separately, Rashi writes, y725 nan1 nvnb 190 Yw b ®in r1d — “It is worthy for
the king’s legion to be counted by itself” He then proceeds to offer a different reason,
suggesting that they were counted separately so they would be excluded from the decree
issued to that generation after the sin of the spies, which was issued against those counted
from the age of twenty. As opposed to the Rashbam, cited above, who explained that
the Leviyim were counted separately because they did not participate in battle, Rashi
attributes this to their general status of distinction or to the concern to protect them
from the decree that followed cheit ha-meragelim. Rashi is consistent with his view that
the Leviyim were not exempt from participating in battle, and he thus had to resort to
other reasons to explain their exclusion from the general census.

10. Indeed, the Mordechai (Gittin, chapter 7) draws proof from this discussion that
Kohanim went out to battle.

11. This answer was suggested by the Chida in Birkei Yosef, E.H. 6:6. This answer,
however, assumes that those who were exempted from war because of fear were not just
exempt, but were dismissed and not permitted to participate. After all, if this halacha
applies to Kohanim, who, according to the Rambam, are never forced to wage war,
then we cannot speak of just an “exemption,” since they are in any event going to battle
as volunteers. Necessarily, then, soldiers in the category of 1190 7m xvn were not just
excused from battle, but were excluded from battle. This is indeed the implication of the
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Tosfos in Megilla (3a) appears to follow the Rambam’s view that the Leviyim
did not wage war. The Gemara there comments that during the battle against
Yericho, both Torah study and the offering of the daily tamid sacrifices were
suspended. Tosfos asks, “It is understandable why Torah study was suspended,
as all Israel was besieging a city, but why did the Kohanim not ofter the tamid?”
This question works off the assumption that the Kohanim did not participate
in the siege and were thus available to offer the tamid, seemingly reflecting the
Rambam’s view that the tribe of Levi did not go to battle.!?

B. Extending the Exemption to Torah Scholars

In the next paragraph, the Rambam famously applies the status of the tribe of
Levi to anyone who chooses to devote himself exclusively to the service of God:

VTN 1AM IMR M NATI TVR DY IR HIN WIRY WR HI RHR 7291 1Y VIV RN
9PN PI9Y WPIHRN INVYY NI W7 197 N DR YT 17291 INIWY 1 0aY TinyY Y 1and
YN N NN DVWTR WTP WTPNI 1170 DTRN 712 I1WP TR D270 MNAVWND Y 1IN

01159 0197 NITW 113 1Y PA0NN 12T 7MYV 1O DNNY MNP DYIYY INHNN

And not only the tribe of Levi — but any person from all who walk
the earth, whose spirit drives him, and whose intellect led him to the
decision to separate himself and stand before God, to minister before
Him and to serve Him, to know God and to walk upright as God had
made him, removing from his shoulder the yoke of the many concerns
that people pursue — such a person is sanctified as the holiest of holies.
God shall be his portion and lot forever and ever, and shall grant him
in this world enough for his needs just as He provided for the Kohanim
and Leviyim.

The question arises as to which aspects of the tribe of Levi the Rambam applied
to “any person” who wishes to “separate himself and stand before God,” and if
he truly, as a matter of practical Halacha, attains the formal status of a member
of the Levite tribe.

The Or Sameiach, in the aforementioned responsum, cites as a source for the
Rambam’s comments the list of people who came to support David in Chevron
after the death of Shaul (Divrei Ha-Yamim I 12:24-41). All these supporters are

Torah’s presentation of this halacha: ynx 2125 nxr o> 8911729 2V 79 2250 7N RPN VRN M
1119 (“Whoever is fearful and faint of heart should go and return home, rather than
weaken his brethren’s heart like his heart” — Devarim 20:8). See Minchas Chinuch, 526.

12. However, it is clear from Tosfos that the students and scholars of Torah did take
part in the war, indicating that Tosfos did not extend the Leviyim’s exemption to all
Torah scholars.
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described as xax »x19n (warriors), with the exception of those representing the
tribes of Levi and Yissachar, indicating that the men of Yissachar were exempt
from battle like the Leviyim, because they devoted themselves to Torah study.
According to the Or Sameiach, then, the Rambam indeed intended to establish
a practical halachic exemption which excuses from battle anyone who chooses
to devote himself to Torah learning.

Numerous Acharonim® cite another source for the Rambam’s comments,
namely, the Gemara’s ruling in Nedarim (62a) entitling Torah scholars to ask
a judge to hear their case before others. The Gemara bases this halacha on a
verse that describes David’s sons as Kohanim (vn 0ona 71731 — Shmuel 11 8:18).
David’s sons were Torah scholars, and the Gemara thus deduces that the special
privileges granted to Kohanim' are given to talmidei chachamim, as well. The
Yad Efrayim also cites other sources for the halachic equation drawn between
Kohanim and Torah scholars, such as the Gemara in Chulin (134) which estab-
lishes the requirement to give wealth to Torah scholars on the basis of the pasuk
PNRN 91730 100M, the same source used to require giving wealth to a Kohen Gadol
(Yoma 18a).'> Additionally, the Yad Efrayim notes that the Gemara in several
places (Moed Katan 17a, Chagiga 15b) understands the verse ny71mw» 103 naw »,
which explicitly speaks about Kohanim, as referring also to all teachers of Torah,
suggesting that Torah scholars are to be regarded as Kohanim.

Another possible source for this equation is the Gemaras comment in
Kesuvos (105b), mm>2 17pn 1283 mon ndnY nnT ®ann Y5 — “Whoever brings
a gift to a Torah scholar is considered like he offered bikkurim?” Supporting a
Torah scholar is thus likened to supporting the Kohanim by offering the priestly
gifts.

It should be noted, however, that in describing the special status of the tribe
of Levi, the Rambam mentions both the tribe’s exemption from war and its
having been denied a portion of Eretz Yisrael (1 51 pomi R91...nnnn pamy &Y
mxyY). Accordingly, if we assume that the Rambam indeed allows anybody to
attain the formal halachic status of Levi and thereby exempt himself from battle,
we must necessarily conclude that such a person also forfeits rights to a portion
of Eretz Yisrael. Clearly, this is very difficult to imagine.

Moreover, we should note that the Keren Ora (Sota 44b) clearly understands

13. Peri Tzadik, Parashas Balak; Shu™t Yad Efrayim 11; Kiryas Melech. See also Peri
Tzadik, Parashas Teztaveh, where he cites the famous pasuk, »» 0103 naonn Y van onx
1T (Shemos 19:6), which suggests that all members of Am Yisrael have the potential to
become Kohanim.

14. As the Gemara notes, Kohanim are assigned special privileges by force of the pasuk,
Y2IR RN PPYR oY NR 2 T (Vayikra 21:8).

15. See also Rashi, Taunis 21a, 130y 1 790 n"7.
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that Torah scholars were required to participate in a mxn nnnn. The Keren Ora
questions the Rambam’s view that a war of self-defense constitutes a n1xn nnann
on the basis of statements in the Talmud indicating that Torah scholars were
excused (or should have been excused) from defensive wars. In Sota (10a), the
Gemara criticizes Assa, king of Yehuda, for enlisting Torah scholars during his
battle against the Northern Kingdom of Israel (px nmin» Y3 nk ymwn Ror 1onm
"1 — Melachim I 15:22), and in Sanhedrin (49a), the Gemara relates that during
the rebellion waged by Sheva ben Bichri against King David, Torah scholars were
excluded from the king’s draft. At first glance, the Keren Ora notes, these com-
ments indicate that wars of self-defense do not qualify as a nixn nanbn. The Keren
Ora answers that the wars in question were not actually wars of self-defense,
and for this reason, Torah scholars were exempt. His underlying assumption is
clearly that Torah scholars are not absolved from a mxn nnnbn, and it thus seems
that he did not understand the Rambam as actually conferring upon Torah
scholars the halachic status of Leviyim with respect to the exemption from battle.

IT1. X903 99998 RY 1329

The Gemara in Bava Basra (7b) establishes that Torah scholars are exempt from
taxes levied upon a town’s residents to fund its fortification because »>7x ®Y 121
xrmv, “Rabbis do not need protection,” adding that the merit of their good
deeds suffices as their source of protection. Later (8a), the Gemara records an
incident in which Rav Nachman bar Rav Chisda included Torah scholars in a
tax that he imposed and was sharply criticized by Rav Nachman bar Yitzchak,
who cited several Biblical sources indicating that scholars should be exempt
from taxes.

Accordingly, the Rambam rules (Hilchos Shecheinim 6:6): “Everything that
is needed for the city’s protection is taken from all the townspeople, even from
orphans, except Torah scholars because Torah scholars do not require protec-
tion, as the Torah protects them.” Similarly, in Hilchos Talmud Torah (6:10), the
Rambam writes:

Torah scholars do not go out to work together with the rest of the com-
munity in building and digging in the country, and the like, in order that
they will not be subject to the scorn of the ignoramuses. And [taxes] are
not collected from them for building the wall, installing the gates and
paying the watchmen, and the like, or for the king’s gratuity, and they
are not required to pay tax — neither a tax levied upon the townspeople
altogether, nor a tax levied upon each individual... Similarly, if a Torah
scholar has merchandise, he is allowed to sell first, and no one in the



312 HEADLINES: HALACHIC DEBATES OF CURRENT EVENTS

market is allowed to sell until he sells. Likewise, if he has a court hear-
ing and he is standing together with many other litigants, he is given
precedence and brought to trial.

These rulings are codified in the Shulchan Aruch (Y.D. 243:2), which then adds:

The townspeople are required to pay on their [the scholars’] behalf, even
the fixed [taxes] charged to each individual. Even if the governor said
that the Torah scholars must themselves give, the community is required
to give on their behalf. And if the community issued a cherem upon
the Torah scholar that he should give, their cherem is void; but a Torah
scholar can issue a cherem and excommunication upon a community so
they pay money on his behalf. It makes no difference whether the Torah
scholar is wealthy or poor.

Many poskim ruled that yeshiva students are exempt from military service on
the basis of this halacha, noting that xn101 »1% 8% 131217 — Torah scholars do
not require protection, and just as they are not required to participate in the
construction of a city’s fortification, they are similarly exempt from participating
in battle to protect the city. Rav Moshe Feinstein (Iggeros Moshe, Y.D. 4:33), for
example, invokes this halacha in addressing the question of whether yeshiva
students in Israel should enlist in the IDF:

Although the defense force is a significant matter, for Torah students
learning Torah is an even more significant matter, even more so than
protecting the state, as stated explicitly in the first chapter of Bava Basra.
And it seems that the state also recognizes this, and one who studies in a
yeshiva gedola and involves himself in Torah is exempt from the obliga-
tions of the army. Certainly, then, one who desires to study Torah and
become a giant in Torah, in halachic instruction, and in yiras Shamayim
should go to the yeshivos gedolos, and this will be a source of blessing
for Klal Yisrael and a source of protection for all Israel.

The question, however, arises as to the definition of “talmid chacham” with
respect to this exemption. Does any yeshiva student qualify for this exemption
from military service, or must certain credentials be met to qualify?

The Yad Ramah (Bava Basra, 82) writes that when the Gemara exempts
Torah scholars from paying towards the city’s defense, it refers to “Torah schol-
ars who involve themselves in Torah at all times, each according to his capability,
and fulfill the mitzva of n%%1 ony 12 nam [“You shall engage in it day and night”]
according to their capabilities.” He draws proof from the fact that the Gemara
in this context describes talmidei chachamim as those who yY yn oY1 pnnon
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mpn HYw 1MaTa I jw (travel about to study), suggesting that it refers to schol-
ars who devote themselves assiduously to the accumulation of Torah knowledge.

According to the Yad Ramah, then, this provision is not limited to rabbis or
leaders. Rather, it applies to any diligent Torah student, as long as he is sincerely
committed to the ideal of n%%1 ony 12 m3m and devotes all his time and energies
to Torah learning. Similarly, the Ritva writes that this halacha applies to all those
about whom it can be said omamx onin — “their Torah is their occupation.”
He adds, “Even if they are students who ‘wear out their feet from city to city
to learn Torah! But those whose Torah is not their occupation, and they have
occupations and deal in business, are not exempt from anything.” Like the Yad
Ramah, the Ritva applies this exemption to any student of Torah who devotes
himself exclusively to learning, even if he is not a rabbi or leading scholar. This
point is also made by the Maharlbach (140), who cites the Ritva’s comments and
adds that the Gemara in Bava Basra criticizes one who levies a tax upon the 119,
a term used by the Talmud in reference to yeshiva students, and not specifically
to rabbis. The Maharlbach thus concludes, “Anyone who is involved in study-
ing Torah, even if he is a student, is exempt from tax if Torah is his occupation
and he stops learning only to earn his basic livelihood, but only if he conducts
himself properly and all his actions are n»nw nw?, for if not, he is not considered
a scholar whose Torah is his occupation.”

The Rama, in his glosses to the Shulchan Aruch, likewise notes that the
exemption is not restricted to rabbis, although he adds, “as long as he has estab-
lished himself as a scholar in his generation who is capable of engaging in Torah
discourse and can understand on his own most of the Talmud and its commen-
taries, and the rulings of the Geonim, and Torah is his occupation.” According
to the Rama, then, the exemption applies only to accomplished scholars who
have acquired proficiency in the Talmud and halachic literature. This ruling is
based upon the comments of the Terumas Ha-Deshen (342).

Many later poskim, however, dispute the Rama’s qualification. The Chikrei
Lev (Maarchei Lev, derush 25) notes the aforementioned comments of the
Mabharlbach and those of the Mabit (2:25), and writes that even students who
are still studying under the tutelage of a scholar are included in this exemption.
Similarly, the Maharit (59) writes explicitly that students who learn full-time and
are engaged primarily in the study of the Talmud and poskim are exempt from
taxes even if they have not yet become halachic authorities. The Maharshdam
(C.M. 361), based on a responsum of the Rosh, writes that to earn this exemp-

tion, one does not need to have acquired proficiency in the entire Talmud, and
he then adds:

Any Torah scholar who engages in Torah, each according to his
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capabilities — this one in monetary law, this one in laws of berachos, this
one in aggadeta — each according to his level of understanding, since
each one fulfills n%% ony 1 n7am according to his ability, he is exempt
from all kinds of taxes according to all views, and one does not have to
be a halachic authority.

Likewise, the Binyamin Zeev (252) concludes his discussion of this topic by
stating:

Thus, in light of all the aforementioned authorities, it is proper for every
community to eliminate all taxes and levies for every Torah scholar
who is known among them as a Torah scholar, even if he is not espe-
cially distinguished among Torah scholars who do not live in the town.
Nevertheless, since he is regarded among them [the townspeople] as
a Torah scholar, it is proper to absolve him from all taxes because his
Torah protects him. And even when taxes are collected for guarding
the town, Torah scholars are exempt because their Torah protects them,
like I explained earlier, and even if Torah is not their entire occupation.

The Pischei Teshuva ("1p"0) also cites several authorities who dispute the Rama’s
ruling and apply this exemption to all full-time students. These include the
Darchei Noam (C.M. 57), who writes that even scholars who work to support
themselves and their families are included in the exemption, as long as they
immediately return to their studies upon completing their work. The Pischei
Teshuva also cites the Maharam Alshaker (19) as commenting, “If this applied
in earlier generations, when there were tens of thousands of Torah scholars,
then all the more so now, when Torah and its students have been diminished,
it is proper for them to be exempt.” Earlier ("» p"v), the Pischei Teshuva cites the
Kenesses Yechezkel (C.M. 95) as commenting that it is up to the community lead-
ers to decide which Torah students should be exempted from taxes, although “a
scholar who is widely accepted as the rabbi and establishes a place of study and
a yeshiva is certainly considered a Torah scholar”

We should also note the Chasam Sofer’s comments (Teshuvos, vol. 6, likutim
29) regarding a government draft order, where he writes that everyone eligible
for the draft should obey the order, which is binding by force of governmental
authority, except for Torah students, who are exempt according to Torah law.
He cites the aforementioned discussion in Bava Basra as the basis for his ruling.
And, as we saw earlier, Rav Moshe Feinstein explicitly applied the Gemara’ s
ruling of xm7v1 31 XY 1117 to all serious, committed yeshiva students, and not
merely to accomplished scholars.
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