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Britain could create first ‘three-parent baby’
through IVF

Britain will become the first country in the world to create babies with the
DNA of three people under government plans which could see the procedure
offered on the NHS by next year.

28 Jun 2013, 11:34 am BST
by Nick Collins, Science Correspondent

Parents at high risk of having children with severe disabilities such as muscular
dystrophy will be offered the controversial new IVF treatment after it was given the
green light by ministers today.

It means the world’s first “three-parent baby” could be born in Britain by 2015,
if detailed proposals for regulating the procedure pass a public consultation and are
approved by Parliament next year.

Up to 10 patients per year are expected to undergo the treatment, which involves
replacing a fraction of the mother’'s damaged DNA with that of a healthy donor.

The process avoids the risk of the mother passing inherited defects, which can
lead to a host of rare and debilitating conditions affecting the heart, muscles and
brain, on to her children.

The technique is controversial because it involves “germ line” modification of the
embryo’s DNA, meaning the third party’s genetic material would not only be passed
on to the child, but also to future generations down the female line.

But ministers will publish draft regulations later this year allowing the therapy
to “high-risk” families after a previous public consultation conducted by the Human
Fertilisation and Embryology Authority last year revealed overall support.

The technique is aimed at tackling a collection of rare hereditary conditions which
are caused by mutated mitochondria — structures which supply power to our cells.

About 99.8 per cent of our DNA, including all the genes which govern our appear-
ance and identity, is found in the nucleus of cells and is inherited evenly from both
parents, but a small fraction resides in the power-supplying mitochondria and is only
passed on from mother to child.

Defects in the mitochondria can cause a range of serious problems including
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muscular dystrophy and affect about one in every 6,500 children born in the UK —
greater than the number affected by childhood cancer.

So-called “mitochondrial replacement” therapy would avoid the risk of mothers
transmitting such defects to their children, while still passing on the rest of their and
their partner’s characteristics.

Doctors would remove the nucleus from a donor egg and replace it with the
equivalent genetic material from the mother’s egg, either before or after fertilisation
by the father.

The resulting egg could then be implanted and fertilised if necessary using stan-
dard IVF techniques. The child would inherit its identity from its mother and father
but would gain their power-supplying mitochondria from the donor.

Prof Dame Sally Davies, the Chief Medical Officer, compared the process to
changing a faulty battery in a car. The new mitochondria from the third parent make
the child healthy but would not change their outward appearance.

“Mitochondrial disease can have a devastating impact on people who inherit it,”
she said. “It's only right that we look to introduce this life-saving treatment as soon
as we can.”

Professor Doug Turnbull, who pioneered the technique at Newcastle University,
added: “l am delighted that the Government is moving forward with publishing draft
regulations this year and a final version for debate in Parliament next year.

“This is excellent news for families with mitochondrial disease. This will give
women how carry these diseased genes more reproductive choice and the opportu-
nity to have children free of mitochondrial disease.”

© Telegraph Media Group Limited 2013
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Can a Child Have Two Halachic
Mothers or Fathers?

mong the newest developments in fertility medicine is the possibility of

creating a fetus containing DNA from three people — one man and two
women. The procedure is done in instances in which one egg cell has defective
mitochondria. The nucleus of the egg is removed from the cell and implanted
into the cytoplasm of a donated cell with healthy mitochondria. This hybrid
egg is then fertilized by the father’s sperm. It seems inevitable that the time will
come when scientists will be able to create a hybrid egg cell comprised of equal
contributions from two different egg cells.

Thus, whereas the Gemara (Nidda 31a) famously speaks of the three “part-
ners” in the creation of a newborn child — the mother, the father, and the
Almighty — we might soon face situations of children produced from four (or
more) partners — God, a father, and two (or more) mothers.

This essay will explore the halachic implications of such a procedure, in
an attempt to determine the possibility of a person having multiple halachic
mothers.

I. How Many Fathers Did Golyat Have?

The Gemara in Sota (42b) discusses the description of the Philistine warrior
Golyat as o»van wr (Shmuel I 17:4), and cites several different interpretations
of this term, one of which is >®ax1 x7Tm 799 nxn 72. Rashi explains this phrase to
mean, “A man of one hundred stepfathers and one father” The night Golyat’s
mother conceived, Rashi explains, she engaged in relations with one hundred
different men, and she conceived from one of them. According to Rashi, the
term o»an wx refers to the fact that Golyat emerged na7n mwir pan — “from
many different men” — but not in the literal sense, as in truth he was the product
of only one of the unions experienced by his mother that night.

Tosfos, however, notes that the Yerushalmi (Yevamos, chapter 4) advances a
different view regarding Golyat’s origins. The context of the Yerushalmi’s com-
ments is the Mishna’s ruling (Yevamos 35b) concerning the case of a man who
marries his brother’s widow and she soon becomes pregnant and has a child. The
timing of the birth is such that it cannot be determined whether the child was
conceived from the deceased brother and born full-term, or if the infant is the
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230 HEADLINES: HALACHIC DEBATES OF CURRENT EVENTS

prematurely-born child of the current husband. If the child had been conceived
from the deceased brother, then the widow’s remarriage to the living brother
is invalid, as the mitzva of yibum, which allows one to marry his sister-in-law,
applies only if the deceased had not left behind any children. Therefore, given
the possibility that the widow had conceived before her husband’s death, she and
her second husband must divorce, as the legitimacy of their marriage is in ques-
tion. However, the Mishna notes, the baby is a legitimate child and is not con-
sidered a mamzer. After all, if he was conceived by the deceased brother before
his death, then certainly he is the product of a perfectly legitimate union, and if
he was conceived after the widow’s remarriage to the brother, then the deceased
brother had died without fathering a child, and thus the widow’s marriage to his
brother was valid and in fulfillment of the Torah’s command of yibum.

The Yerushalmi observes that the Mishna’s ruling appears to work off the
assumption that a woman cannot conceive from two different men. If this were
possible, then we must suspect that the infant in this case is the product of both
brothers, and should thus be regarded as a mamzer (or a “half mamzer”).! If
the woman had conceived before the first husband’s death, then her remarriage
was forbidden, and if the living brother contributed to the formation of this
child, then this portion of the child is a mamzer, the result of a forbidden union
between a man and his sister-in-law. The Yerushalmi proceeds to note that the
Mishna’s ruling thus appears to run in opposition with the view that n»»an wx
refers to Golyat’s having been fathered by many men. This view, the Yerushalmi
comments, clearly accepts the possibility of a child being the product of multiple
fathers, seemingly in contrast to the Mishna’s ruling. The Yerushalmi then rec-
onciles the two sources by asserting that once three days pass after intercourse
and an initial conception, the embryo is fully formed and will not be affected
by contact with additional sperm. Thus, in the case of Golyat’s mother, who
engaged in intercourse with one hundred men in a single night, all are consid-
ered Golyat’s fathers, whereas in the Mishna’s case, the widow remarried more
than three days after her first husband’s passing, and therefore the child cannot
possibly be the product of two fathers.

The Yerushalmi clearly acknowledges the possibility of a child being “co-
fathered” by multiple men, understanding the description of Golyat as n»»an wx
in this vein. Rashi, however, appears not to have accepted this notion, and he
therefore interpreted n»yan wx figuratively to mean that Golyat appeared to
have many fathers, but in truth had only one.

These two views may be reflected in the different interpretations given by

1. We follow here the interpretation of the Yerushalmi’s discussion offered by the Keren
Ora (Yevamos 37a). The Korban Ha-Eida explains the Yerushalmi differently.
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the commentators to the term 2117y »1 mentioned by the Gemara elsewhere
(Nedarim 20b). The Gemara lists several examples of children born from a prob-
lematic union between husband and wife, one of which is xa127 "3, which
literally means, “children of a mixture” The commentary to Nedarim attributed
to Rashi explains this term as referring to a case in which a wife engaged in
relations with several different men, and it is thus unknown who fathered the
child. This explanation clearly assumes that only one of the men is the biological
father. The Ran, however, simply comments, “Several people had relations with
her;” which might indicate that he accepted the literal definition of xa117, as
meaning that the child is the product of multiple men.

It is likely that Rashi understood the Talmud Bavli as disputing the
Yerushalmi’s explanation of the Mishna. The Bavli does not raise this issue dis-
cussed in the Yerushalmi and does not restrict the Mishna’s ruling to situations
in which the second brother married the widow three or more days after the first
brother’s passing. Perhaps, then, the Bavli assumed that a child can never be the
product of two fathers, and this assumption informed Rashi’s interpretation of
the Gemara’s comment concerning Golyat.

One could, however, explain the Bavli’s view differently, in light of a con-
troversial theory advanced by the Noda Bi-Yehuda (Mahadura Kama, E.H. 69)
concerning yibum. The Noda Bi-Yehuda asserts that if a husband dies before his
wife conceives, she requires yibum even if afterward his sperm which had been
in her uterus fertilizes an egg. Since the conception did not occur before his
death, the widow requires yibum despite the fact that she is carrying his child. If
so, then even if we accept the possibility of multiple fathers, the child would still
be legitimate regardless of when the yibum occurred. Even if the widow remar-
ried immediately after her husband’s death and the second brother contributed
to the formation of the embryo, the marriage is nevertheless valid, since the first
husband died before conception and yibum was therefore warranted.?

I1. Is a “Half-Father” a Father?

The Yerushalmi’s view, which is followed by Tosfos, gives rise to the question
as to the halachic status of each of the two fathers in a case in which a child
was conceived from two different men. This question affects several different
halachic issues, such as whether the Torah prohibition against striking or curs-
ing a parent would apply to both men and whether the child enjoys inheritance
rights to both of their estates.

2. 'This understanding of the Bavli’s position was proposed by the Beis Yitzchak (cited
below), although he adds that he does not accept the Noda Bi-Yehuda’s novel theory.
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This question was addressed by the Beis Yitzchak (Y.D. 1:168), who cites
in this context the Gemara’s discussion in Chulin (79b) concerning a case of
a he-goat that impregnated a doe, and the female product of this union then
grew up and had a young deer of her own. The Torah prohibition of 11 nx1mx,
which forbids slaughtering a mother animal and her young on the same day,
does not apply to deer. Are the doe and her child in this case subject to this
prohibition, as the mother’s father is a he-goat? The Gemara cites two views in
this regard and explains that the debate revolves around the question of pwwin
arn Y, whether we need to take into account an animal’s paternal pedigree
in determining its status. As the Beis Yitzchak notes, all opinions agree that if
we must indeed take the father’s identity into consideration, then this doe and
her young would be regarded as goats and thus be subject to the prohibition of
11 nxyImr. This would seem to prove that even ax nx¥pn, a “half-father,” has the
status of a full-fledged father. The Beis Yitzchak thus concludes that in the case
of Golyat as well, all the men who contributed to his creation in his mother’s
womb would be considered his halachic fathers with respect to the prohibitions
against striking and cursing, inheritance, and so on. Even though each father
contributed only a small part — after all, according to the Yerushalmi’s account,
Golyat’s mother was impregnated by one hundred men — they are nevertheless
all regarded as the child’s halachic fathers.

The Beis Yitzchak draws further proof from the comments of the Minchas
Chinuch (48) regarding the case of a Jewish man who fathers a child with a »sn
77N N2 °xM Nnow — a woman who is half maidservant and half free woman. The
product of such a union is also a half servant and half free man/woman. The
servant portion of this child is the product of only his or her mother, who was
half maidservant, and not at all the product of the father, who was an ordinary
free man. Nevertheless, the Minchas Chinuch asserts that the child would be
forbidden from striking or cursing both parents, even his father. Despite the fact
that only a portion of his being is the father’s child, he is considered the father’s
tull-fledged halachic child. Similarly, the Beis Yitzchak reasons, in the case of
several fathers who together impregnated a woman, they should all be regarded
as full-fledged halachic fathers.

II1. yam 199

Does a man fulfill his obligation of 1211179 — procreation — by being a “partial”
father? If he is not the sole father of a child, but rather one of several fathers, does
this participation suffice for him to receive “credit” for the child with respect to
his obligation to procreation?

The Minchas Chinuch (1:11) raises a similar question concerning a child
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whom one fathers with a 7 na>sm nnow »xn. As mentioned earlier, the child of
such a union is also a half-servant, and thus only half of him — the free half — is
considered the offspring of the father. The Minchas Chinuch questions whether
one fulfills his mitzva of procreation in such a case, in which he has, technically
speaking, produced only half a child. The Peri Megadim (Pesicha Koleles 2:20),
as the Minchas Chinuch cites, also addresses this question, and concludes based
on Tosfos’ discussion in Gittin (41a, R n”7) that one does not fulfill the mitzva
of vam 9 through such a child, although the Peri Megadim writes that he does
not understand the reason for this position.

Seemingly, this would apply in the case of multiple fathers, as well. Here, too,
one fathers only a portion of the child, and thus, according to the Peri Megadim’s
conclusion, one does not fulfill the mitzva of procreation in this fashion.

One might, at first glance, draw poof to the contrary from the aforementioned
discussion of the Yerushalmi. The Yerushalmi notes that if the child born after
the widow’s remarriage was fathered by both brothers, then it would be consid-
ered a mamzer, since the widow’s remarriage would then have been forbidden.
If she had conceived from the first brother before his death, then the mitzva
of yibum would not have applied, and she would thus have been forbidden to
marry the surviving brother. Significantly, the Yerushalmi assumes that yibum
would not apply even though the widow is carrying only a “partial” child, which
could still be completed by another father or several other fathers. This “partial
child” suffices for us to consider the deceased brother as having fathered a child
and thus to forbid the widow’s marriage to the brother. Seemingly, this should
prove that “partial fatherhood” suffices to fulfill one’s obligation to procreate.

To reconcile this inference with the Peri Megadim’s conclusion, we must
distinguish between yibum and the obligation of vam 1a. The mitzva of yibum
does not apply if the deceased brother had any offspring, even a “partial” child,
whereas the mitzva of procreation can be fulfilled only through the produc-
tion of children without the involvement of other men. Indeed, the Gemara
in Yevamos (22b) establishes the rule of v9y 17y, which exempts a widow from
yibum if the deceased left behind any sort of child, even a mamzer. Perhaps,
then, even if a “partial child” negates the applicability of yibum, it does not
necessarily suffice for the fulfillment of the requirement of procreation. Indeed,
the Minchas Chinuch (1:8) questions whether one fulfills the mitzva of 1am 19
by fathering a mamzer, even though the Gemara explicitly states that a mamzer
suffices to absolve the widow from yibum.

IV. Kehuna

In a case in which both “fathers” are Kohanim, and thus the son is certainly a
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Kohen, the question arises as to whether the son would be allowed to become
tamei when his father passes away (or vice versa). Kohanim, of course, may not
expose themselves to the ritual impurity of human remains, but this is permit-
ted (and required) in the case of the death of a Kohen’s family member. In the
case of two fathers, however, each father is only a “partial” father, and it is thus
questionable whether this relationship qualifies as a familial relationship that
allows for a Kohen’s exposure to tuma.

The Beis Yitzchak writes that the son would be permitted to become tamei
upon the death of either father, and each father would be allowed to become
tamei upon the death of the son, because, as mentioned, he maintains that “par-
tial” fatherhood is halachically equivalent to ordinary, complete fatherhood. We
should note, however, that the Minchas Chinuch (264:12) questions whether a
Kohen may become tamei upon the death of a son he fathered with a nnow »xn
PMn na>xm, since he is the father of only part of the son. The Minchas Chinuch
leaves this question unresolved, and this uncertainty would likely apply in our
case as well, when the Kohen is only partially the son’s father.

A different question arises in a case in which a child is fathered by two
men and only one of them is a Kohen. Seemingly, the child has a status of a
“half-Kohen” The Minchas Chinuch (18:31) addresses a different situation of a
“half-Kohen” and raises the question of his status concerning the obligation of
bechor; elsewhere (134:11), he addresses the question regarding the procedure
for a mincha offering brought by such a Kohen, as an ordinary Kohen’s meal
offering is entirely burnt on the altar, whereas other meal offerings are eaten by
the Kohanim.

V. may rxn — “Half Incest”

Yet another intriguing question that arises in such a case, if we accept the pos-
sibility of multiple fathers, is the permissibility of the child’s marriage to each
father’s family members. Normally, of course, one may not marry his father’s
family members (such as his daughters from a different marriage), but in this
case, in which one has multiple fathers who are each his “half-father;” perhaps
the fathers’ relatives would not be included in the Biblical prohibition.

The Minchas Chinuch, in several contexts (189:5, 190:7, 191:1, 192:2), addresses
the question of my »xn — “half-incest” — that arises in cases in which family
members are only “partially” related to one another. For example, in the afore-
mentioned case of a man who fathers a child with a p7n na»xm nnaw »xn, where
the child is only partially the father’s son, it is questionable whether the son
would be allowed to marry the father’s family members. The Minchas Chinuch
writes that he is inclined to believe that relations with a m y »¥n are halachically
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equivalent to ordinary nvy and thus forbidden. Likewise, Rav Moshe Feinstein
(Iggeros Moshe, E.H. 1:71) writes that if we accept the notion of multiple fathers,
the child would be forbidden to marry the family members of all the fathers.

VI. o

Rav Moshe also addresses the question of how such a situation would be treated
with respect to halachos requiring knowledge of one’s yichus (pedigree). For
example, the Gemara (Yevamos 100b) cites the view of Shmuel that if a child is
known to have been born from one of several men, all of whom are Kohanim,
but it is not known which of these Kohanim is the father, he does not receive
the privileges of kehuna. Even though his father is definitely a Kohen, he is
disqualified from the priesthood because he cannot confirm his pedigree. Rav
Moshe thus raises the question of whether this would apply in the case of a child
fathered by multiple Kohanim. On the one hand, unlike in the case discussed in
the Gemara, this child’s pedigree is known with certainty.> On the other hand,
the halacha established in the Gemara perhaps requires that a Kohen be the
definitive child of a single Kohen, and in this case the child has multiple fathers.

Rav Moshe raises a similar question concerning the prohibition of havchana
— marrying a woman within three months of her divorce or becoming wid-
owed. The halacha requires waiting three months in order to ascertain before
remarriage whether the woman had been pregnant at the time of her divorce
or her husband’s death. One reason given in the Gemara (Yevamos 42a) for this
requirement is the practical need to determine the child’s father, to ensure that
he does not marry his father’s family members. But the Gemara also records a
different reason — that there is an inherent requirement to know the identity of
one’s father.* According to this reason, Rav Moshe writes, the question arises as
to whether a man would be forbidden to cohabit with a woman in a situation in
which he would be “co-fathering” a child, as the child will be unable to identify
himself as the child of a particular man. On the other hand, one could argue
that the requirement of havchana is meant to prevent a situation in which one

3. 'This logic is difficult to understand, as even if a woman engaged in relations with mul-
tiple men on a single night and conceived, we have no way of knowing for certain
whether they all contributed to the conception. It seems clear that this would certainly
be equivalent to the Gemara’s situation of a child who does not know which kohen is
his father. Rav Moshe’s comments here are thus very difficult to understand.

4. Rashi explains this based on the concept that the divine presence rests only among those
who can identify their yichus.
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does not know who fathered him, as opposed to this case, where the child will
know the several men who are his fathers.>

VII. The Half-Jew

In any event, according to the view of Tosfos (based on the Yerushalmi) that a
child can have two or more halachic fathers, we may reasonably assume that
a child can similarly have multiple mothers if the egg is comprised of genetic
material taken from several women. Thus, just as the Beis Yitzchak and Rav
Moshe Feinstein assert that all fathers that contribute toward a child’s creation
have the halachic status of father, similarly, when the fetus is the product of the
contributions of several women, they will all be regarded as the child’s halachic
mothers.

Therefore, if some of the women are not Jewish and others are, a situation
could arise in which the child would be only “partially” Jewish. A precedent for
such a status is the Minchas Chinuch’s discussion (in Kometz Ha-Mincha, 347)
of a case involving two Jews who co-owned an 13 72y (gentile servant) until
one of them freed his portion of the servant, whereupon the servant underwent
conversion. Since an 1y Tay’s conversion is not valid before his release, the
servant in this case is half-Jewish and half-servant; when the second partner
releases his portion of the servant, he is half-Jewish and half-gentile.

This intriguing status gives rise to a number of difficult questions concern-
ing mitzva observance. Intuitively, we might simply require this individual to
perform all the mitzvos because his “Jewish halt” is bound by mitzva obligation.
However, as the Minchas Chinuch writes, the situation is not always so simple.
On Shabbos, for example, it is prohibited for a non-Jew to refrain from melacha
throughout the day, and thus if the “half Jew” observes Shabbos, his “non-Jewish
half” would transgress a prohibition, whereas if he does not observe Shabbos,
then his “Jewish half” has committed a sin. The Minchas Chinuch also raises this
question concerning korban Pesach, of which a Jew is required to partake but is
forbidden for non-Jews.®

5. Like his earlier argument (see note 3 above), here, too, Rav Moshe’s question seems
very difficult to understand, as practically speaking we cannot determine which men
contributed to the formation of a given child, and thus this would certainly violate the
requirement of havchana.

6. The Minchas Chinuch initially proposes applying here the concept of nwyn x> nmT nwy,
such that the affirmative command for a Jew to partake of the sacrifice should override
the prohibition forbidding gentiles from partaking. But the Minchas Chinuch then notes
that the obligation of his “Jewish half” might not necessarily override the prohibition
that applies to his “non-Jewish half”
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The question regarding Shabbos observance has been addressed by numer-
ous Acharonim in the context of a convert who had undergone circumcision
but has yet to complete the conversion process by immersing. There is a debate
among the halachic authorities as to whether a person at this stage of conversion
is required to observe Shabbos, and he thus faces the same dilemma described
by the Minchas Chinuch. Rav Yisrael Salanter reportedly recommended that this
convert instruct a gentile to perform melacha on his behalf. If he is considered
Jewish, then he is subject to the rule of nay 1279 5w pr, which means that
one is held liable for sins that he commits at somebody else’s behest. The act of
Shabbos desecration is thus attributed to the non-Jewish agent, and not to the
convert. If, however, the convert at this stage is still halachically a gentile, then he
is considered to have desecrated Shabbos because the rule of nvay 1215 v pr
does not apply to gentiles, and the agent’s act is thus attributed to him.

Another solution is suggested by the Chasam Sofer (Shabbos 139b), citing an
earlier source, who advises the convert in this case to walk with tzitzis through
a public domain. If he is Jewish, then the tzitzis is considered part of his attire
and he has not carried in a public domain on Shabbos, whereas a gentile, who
is not commanded to wear tzitzis, would be considered carrying it if he wears it.
(This solution is also cited in the name of Rav Chaim of Brisk.) A similar solu-
tion was reportedly proposed by the Divrei Yoel, who suggested that the convert
walk through the public domain wearing fefillin, which would be considered a
garment only if he is already Jewish.

Another dilemma that arises in the case of a “half-Jew” is the permissibility of Torah
learning, which is forbidden for gentiles (Sanhedrin 59a; Chagiga 13a).



Elhe New York Times

Surrogate Mother Battle Goes to Trial

January 05, 1987
by Robert Hanley, Special to the New York Times

The difficult legal issue of custody of a child born to a surrogate mother is to be
addressed in court here Monday.

Lawyers say it is the first time in this country that a natural father and a surrogate
mother are fighting for possession of a child.

The pivotal figure in the case is Mary Beth Whitehead, 29 years old, of Brick
Township, N.J., who agreed nearly three years ago to help a couple “experience the
gift of life and the joys of parenthood.”

Mrs. Whitehead was artificially inseminated and last March gave birth to a daugh-
ter. Now her views are radically different. Arrangement Renounced

“Surrogate mothering doesn’t work,” she said recently in a court certification
document. “Every mother who has ever lived understands the type of bond that takes
place between her and her baby when she is carrying the child in her womb. It is real
and it is powerful, and it is compelling.”

Mrs. Whitehead has been sued for failing to sign legal papers that would relinquish
her parental right to the child and grant sole custody to the natural father, William
Stern, a 40-year-old biochemist from Tenafly. N.J., and his wife, Elizabeth. The child,
now 9 months old, is known only as “Baby M.”

In February 1985, Mrs. Whitehead signed a surrogate agreement with Mr. Stern,
arranged by the Infertility Center of New York. Mrs. Whitehead, who married in 1973
and has two other children, Tuesday, 10, and Ryan, 12, was to receive a $10,000
fee under the arrangement.

She has refused the money and is fighting to keep Baby M. The case will be tried
here in State Superior Court.

Because of the uncharted legal waters, the case has already undergone long
pretrial hearings and taken on a significance broader than a dispute between two
couples.

“The whole process of surrogate motherhood is on trial, rather than this particu-
lar arrangement,” said Lori Andrews, a lawyer for the American Bar Foundation in
Chicago who specializes in reproduction issues.
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Mr. Stern’s suit seeks compliance with the agreement and permanent custody
for himself and his wife, Elizabeth, 41, a pediatrician who also has a doctorate in
human genetics.

Neither New Jersey nor any other state has laws that govern the validity and
enforceability of surrogate agreements. In New York a State Senate Judiciary
Committee report released this weekend recommended that such contracts be rec-
ognized as enforceable and that judicial review be required of all surrogate contracts.

The legality of the Stern-Whitehead agreement is a major issue before the trial
judge, Harvey R. Sorkow. Another is who gets custody of Baby M. The Sterns have
had temporary custody since last July, after Baby M was taken by detectives from the
Florida home of Mrs. Whitehead’s parents. She had fled there with the baby and her
husband, Richard, in early May after the police went to her home to take the child
under court order.

Lawyers for Mrs. Whitehead said they would argue before Judge Sorkow that the
1985 agreement was invalid. They contend it violates New Jersey laws prohibiting
baby selling. They also say it illegally strips a mother of her parental rights before the
birth of the child.

“The fundamental issue, as we view it, is whether a document like this could ever
form the basis of termination of parental rights where the mother does not consent
to an adoption, where she does not consent to the termination of parental rights,”
said Harold J. Cassidy, Mrs. Whitehead’s lawyer.

The agreement stipulated that Mrs. Whitehead surrender her rights to the child
before its conception. After Baby M was born, however, she refused to sign the docu-
ments necessary for Mrs. Stern to adopt the child and become her legal mother.

Under New Jersey adoption laws, a mother may change her mind about giving up
her child for several weeks after an initial agreement to relinquish the infant. She is
then entitled to a court hearing.

The lawyer for the Sterns, Gary N. Skoloff, said he would argue that surrogate
motherhood arrangements cannot be obviated by principles that govern adoptions.
Instead, he said, they demand a new and distinct set of policies. Fertility Question
Raised

A potentially significant issue in the case is Mrs. Stern’s ability to bear children.
In a statement filed with the court, Mr. Stern said he and his wife chose to delay
starting a family until Mrs. Stern finished her medical residency in 1981. By that time
she was 36 and feared a pregnancy would pose “significant risk to her health,” the
document says.

The surrogate agreement says Mrs. Stern is “infertile.” Should she be deemed
not infertile, Mrs. Whitehead’s lawyers have said they are prepared to argue fraud in
the surrogate agreement.

Once-warm relations between the Sterns and Whiteheads have been severely
strained by the dispute.
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During Mrs. Whitehead’'s pregnancy, the couples occasionally had dinner
together. Mrs. Stern once taught the Whitehead’s younger child, Tuesday, card tricks
and watched her play soccer. In late 1985 the Sterns kept her overnight and took her
to Manhattan to watch the Thanksgiving Day parade and to see Christmas displays.

Both before and during the dispute some of Mrs. Whitehead’s statements on
ultimate custody of Baby M seemed contradictory. The statements are now part of
the court record.

In April 1984, according to the court record, Mrs. Whitehead told a psychologist
for the Infertility Center, Dr. Joan Einwohner, that she anticipated “strong feelings”
against surrendering a child born of surrogacy. A month before the birth, she told a
marriage counselor for the center, Linda Salzer, that she had “ho ambivalence” about
giving up the child, according to the record.

Court documents suggest that Mrs. Whitehead was anguished after the birth and
determined to keep the child.

But after fleeing to Florida, she wrote to Judge Sorkow on May 18 and said she
had been willing to relinquish Baby M to the Sterns if they had agreed to allow her
to visit the child one weekend a month and two weeks in the summer. She said the
Sterns had rejected the request.

However, in a document submitted to Judge Sorkow three weeks ago, Mrs.
Whitehead said: “At all times | told them that | chose to exercise my rights to keep
my baby and to have the baby grow up in my home.”

Copyright © The New York Times

241



Who'’s Your Mother?
Surrogate Motherhood and In Vitro
Fertilization in Halacha

mong the fascinating halachic issues that have arisen with the advent of
modern medicine is that of surrogate motherhood. Modern medicine has
been able to assist women who are unable to conceive in two ways:

1) Women who do not ovulate can receive an egg donated by another
woman. The egg is fertilized by the husband’s sperm outside the body
and then implanted within the infertile woman’s body, where it grows
and develops like an ordinary fetus.

2) Women who ovulate but are physically incapable of carrying a baby can
have an egg taken from their body, fertilized by the husband’s sperm,
and then implanted in the body of another woman, called the “surrogate
mother”

In both cases, two women are involved in producing the child: one woman
donates the egg, and the other carries the fetus inside her and ultimately deliv-
ers the baby. In other words, the two natural roles played by a woman in the
reproductive process — supplying the egg and gestation/delivery — are filled by
two different women. This gives rise to the halachic question of which of the two
women is considered the child’s mother. Is halachic “motherhood” determined
based on the supplier of the egg or on the one who carries and then delivers
the child?
This question has numerous practical halachic applications, including:

1) Incest: One may not marry his or her mother’s immediate relatives, such
as her children from a different father. It is thus crucial to determine
which of the two women is the child’s mother in order to determine
which woman’s children (and other relatives) may not marry this child
when he or she grows up.

2) Inheritance: A child inherits his mother’s estate after her passing.

3) Pidyon ha-ben: The requirement of a pidyon ha-ben for a boy born
through this method will depend on which woman is regarded as his
mother. If, for example, the surrogate mother is the halachic mother, and
she had previously given birth to other children, then no pidyon ha-ben
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would be required. Likewise, if the halachic mother is the daughter of a
Kohen or Levi, there is no requirement of pidyon ha-ben.

4) Status as a Jew: If one of the two women is not Jewish, then we must
determine the halachic mother in order to determine whether the child
requires conversion.

This essay will explore the various pieces of evidence from traditional sources
in search for a possible answer to this question.

I. The Three Partners

A well-known passage in Nidda (31a) describes how a child is created by three
“partners” — the two parents and the Almighty — and specifies the precise
contributions made by each “partner” in the physical creation of the fetus. The
father’s semen, the Gemara says, produces the bones, veins, nails, brain and
white of the eyes. The mother contributes “odem” (a red substance), which pro-
duces the child’s skin, flesh, hair, and eyeballs. God’s role is to provide the child’s
soul, face, vision, sense of hearing, speech, ability to walk, and intelligence.

The Ramban (Torah commentary to Vayikra 12:2) identifies the “odem”
spoken of by the Gemara as “the uterine blood that collects in the mother at the
end of intercourse and takes hold of the male’s sperm” He adds, “For in their
[Chazal’s] view, the fetus is created from the blood of the woman and the semen
of the man.” According to the Ramban, the mother’s “contribution” to the child
is made after intercourse, at the time of fertilization. In his view, it seems, the
woman becomes the child’s mother at that moment, when she provides her
“odem,” which contributes certain parts of the child’s body. Hence, a child’s
“mother” is defined as the one who facilitates the fertilization, which, in the case
of in vitro fertilization, is the supplier of the egg. She is the one who makes the
female’s contribution to the creation of the child, and thus she is the mother.
The mother in whom the fetus is carried is no more than an incubator which
enables the fetus to develop, but not the child’s creator.

I1. Yosef and Dina

King Shlomo teaches us in Koheles (1:9), wnwn nnn wn %3 pr — “There is nothing
new under the sun.” Indeed, the phenomenon of a child being conceived by one
mother and delivered by another is not new.

Rashi, commenting on the Torah’s brief account of Dina’s birth (Bereishis
30:21), cites from the Gemara (Berachos 60a) that Leah had originally conceived
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with a boy, but then prayed that it be turned to a girl.! Her prayers were answered,
and the fetus transformed into a girl, who was Dina.2 However, Targum Yonasan
Ben Uziel presents a different version:

RYT RNYNI NPT HNIT RAYNA GOV 207 M PINPYNI R 19YNIIRY

The fetuses were switched in their stomachs; Yosef went into Rachel’s
stomach and Dina into Leah’s stomach.

According to Targum Yonasan, Leah initially conceived with Yosef and Rachel
conceived with Dina, but the two fetuses were then miraculously switched. Thus,
Dina (and Yosef) was conceived in one woman, but carried and delivered by
another — just as in the case of a surrogate mother. As such, if we can deter-
mine which of the two women was considered Dina’s mother, we can determine
whether Halacha defines motherhood based on conception or delivery.

At first glance, the answer is obvious. The Torah explicitly refers to Dina
as nxY na (“Leah’s daughter” — Bereishis 34:1), and Yosef is called Rachel’s son
(pman qov YN ma — Bereishis 35:24).3 Seemingly, then, the Torah determines
motherhood based upon the time of delivery, and not the time of conception.*

On the other hand, we find several Rishonim who claim that to the contrary,
Dina was in fact not considered Leah’s daughter. Rashi (to Bereishis 46:10) writes
that after Shimon and Levi launched their attack on Shechem and rescued Dina
from the city, Shimon married Dina. The Peirush Ha-Tur raises the question of
how Shimon was permitted to marry his sister, and the Tur answers, “According
to the Midrash, it is understandable, because Dina’s original conception was in

1. The Gemara comments that Leah prophetically foresaw that Yaakov would have twelve
sons who would form the twelve tribes of Israel, and she thus knew that if she would
have a seventh son, after the two maidservants had already given birth to two sons
each, then Rachel would be left with only one son. She therefore prayed that her fetus
be transformed to a girl for Rachel’s sake, so that she would not have fewer sons than
the maidservants.

2. The Chizkuni comments that for this reason the Torah records only Dina’s birth, but
not her conception (na nT% Inx1). Regarding all of Yaakov’s other children, the Torah
writes 3nm (“She conceived”), but when it comes to Dina, the Torah mentioned only
the birth because Dina was a girl only at the time of birth, and not during conception
or pregnancy.

3. Later in Sefer Bereishis (46:22), the Torah employs a different formulation in reference to
Yoset’s relationship to Rachel: apyy 191 9wx Yna1a. The Meshech Chochma, commenting
to this verse, explains this unusual syntax in light of the fact that Yosef had originally
been conceived in Leah’s womb.

4. This argument was advanced by the questioner in Tzur Yaakov (28). See also Tzitz Eliezer

(19:40:5).



246 HEADLINES: HALACHIC DEBATES OF CURRENT EVENTS

Rachel’s stomach?” Since Dina was originally conceived in Rachel’s womb, she
is considered Rachel’s daughter, and not Leah’s, even though she was eventually
delivered by Leah. Since the prohibition of incest for gentiles applies only to
siblings from the same mother,*> Shimon — a son of Leah — was permitted
to marry Dina. This answer is also given by the Moshav Zekeinim, the Tosfos
Ha-Shalem (citing the Riva), and the Paneiach Raza, and it is mentioned by the
Maharsha (commenting on the aforementioned sugya in Nidda).

It is difficult to know how these Rishonim reconciled this contention with
the Torah’s explicit description of Dina as Leah’s daughter and Yosef as Rachel’s
son, but in any event, they clearly maintained that motherhood is determined
based on the moment of conception, and not on the time of delivery.®

IT1. Queen Esther’s Parents

The Gemara in Megilla (13a) comments that when Megillas Esther describes
Esther as having no parents (2:7), it means “when she was conceived, her father
died, and when she was born, her mother died” Rashi explains the Gemara’s
comment as follows:

She did not have a father or mother for even one day. At the time her
mother conceived, her father died, and it thus turned out that she did
not have a father from the time he was eligible to be considered a father.
And when her mother gave birth to her, she died, and she was never
eligible to be considered a mother.

It emerges from Rashi’s comments that a man is formally considered a “father”
from the time of conception. Thus, Esther never had a father because her father
died just before the egg’s fertilization. A woman, however, is considered a
“mother” at the time of childbirth, and Esther never had a mother because her
mother died just before delivery. As noted by Rav Yosef Engel in Beis Ha-Otzar
(Maareches Alef-beis, 4, ax), this would appear to prove that in Rashi’s view,
the status of motherhood is established at the time of delivery, not conception.
In the case of surrogate motherhood, then, it is the woman who carried and
delivered the infant that is considered the halachic mother.

5. See Sanhedrin 58a. The Peirush Ha-Tur assumes that the patriarchs and Yaakov’s children
had the status of bnei Noach (non-Jews), as the Torah had yet to be given, and thus they
were bound only by the restrictions that apply to bnei Noach.

6. Although the Yerushalmi (Pei@ 2:6) establishes that nax >33 1290 pn% PR — we cannot
reach halachic conclusions based on Aggadic passages — it is nevertheless clear that
these Rishonim defined the status of motherhood based upon the moment of conception.
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A similar inference is made by the Zecher Yitzchak (4), who enlists Rashi’s
comments to explain the halacha concerning a child whose mother underwent
conversion during pregnancy. The child does not require immersion after birth,
as his mother’s immersion during pregnancy suffices as his immersion (Yevamos
78a). At first glance, this means that both the mother and the infant are consid-
ered geirim (converts), in which case they are not legally considered mother and
son, in light of the well-established halachic principle that a convert is consid-
ered “reborn” and thus loses all legal familial relationships (19w yop3 97 mw 1
nT). Yet, the Zecher Yitzchak notes, Halacha grants the son inheritance rights
to the mother’s estate after her death.” Despite the fact that they are coverts,
they nevertheless retain their legal status as mother and child with the respect
to the latter’s inheritance rights. The Zecher Yitzchak explains this halacha by
noting that, as Rashi indicates, motherhood is determined at the time of birth.
Thus, since at the child’s birth the mother was already Jewish, he is considered
his mother’s child.

However, we may refute this proof in light of the Maharal’s explanation of the
Gemaras comment in his work Or Chadash (p. 112). The Maharal follows Rashi’s
interpretation that Esther is considered to never have had a mother because her
mother died before birth, and it is only at birth when a woman can be regarded
as a “mother” However, the Maharal then offers an explanation for why this is
the case, noting the rule of mx 77111y — a fetus is viewed as part of the woman’s
body, and not as a separate entity. A person cannot be considered a “parent” of
alimb or organ of his body, and it is thus only once the fetus is discharged from
the body that it can be said to have a “mother.®

According to the Maharal’s understanding, the Gemara’s comment relates
only to the applicability of the term “mother” to describe a woman, but not
to her relationship to the fetus. The Gemara establishes merely that the term
“mother” cannot be used in reference to a pregnant woman who has yet to give
birth, but this is not to say that her legal relationship to the fetus begins only
at birth. It is certainly possible that once the child is born and we now seek to
identify his or her mother, we will assign this status to the woman who had
conceived this child, and not to the woman who delivered the child.

We should also note the comments of Rav Chayim of Brisk (Hilchos Avadim
7:5) regarding the rule of yx 77 72: “The underlying concept of this rule...in

7. See Tosfos, Sanhedrin 68b, yop n”7.

8. Rav Yosef Engel also makes this point in Beis Ha-Otzar (cited above), although he
raises the question of why a father’s status would be different in this regard. After all, a
man similarly cannot be considered a “parent” of part of his wife’s body. He concludes,
however, that “av»y v (answers can be given).
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all instances relates only to the status of the fetus, that it is not regarded as an
independent entity without its mother, as it is merely its mother’s ‘leg;’ this is
as opposed to the status of the mother, to which the fact of ymx 39 7239 has no
relevance” According to Rav Chayim, it is only with regard to the identity of
the fetus that we say mx 77 12y, such that it has no mother, and thus Esther is
considered to never have had a mother. The mother, however, is indeed consid-
ered the legal “mother” already at the time of conception, as the rule of 77 121y
my has no effect at all on her status as a mother.®

IV. Is a Dying Cow’s Milk Milchig?

The Shulchan Aruch (Y.D. 87:6) rules that milk taken from a cow after its death
is not included in the Torah prohibition of 29na qwa (cooking or eating meat
and milk together). The reason for this halacha is that the Torah introduces this
prohibition by forbidding cooking an animal wx 25na (“in its mother’s milk”),
and a cow cannot be a “mother” after death.

Rabbi Akiva Eiger (in his hagahos to the Shulchan Aruch there) raises the
question of whether this halacha would also apply to milk taken from a nomvo
(an animal halachically defined as terminally ill). As Rabbi Akiva Eiger notes,
a noMvo is presumed to be incapable of delivering an infant, but it is capable
of conceiving. The question is thus whether the ability to conceive suffices to
include a nov under the category of mx or if this category requires the ability
to deliver a baby.

Rabbi Akiva Eiger draws proof from the Gemara’s discussion in Sanhedrin
(69a). The Gemara there establishes that the earliest age at which a boy can
ever be formally considered a “father” is three months after the appearance
of adolescent hair. A boy first becomes capable of reproduction at the time he
produces adolescent hair, and pregnancy is generally discernible from three
months after conception. Hence, the Gemara states, the earliest time a boy can
be considered a father is three months after he begins producing adolescent
hair. As Rabbi Akiva Eiger notes, the Gemara considers the boy a “father” even
during pregnancy, and he applies this premise to a cow, as well. A pregnant cow
is indeed considered the fetus’ “mother;” and thus the milk of a nov is included
under the prohibition of ymx 29n despite its inability to deliver an infant, as it is
capable of conceiving.

Rav Yosef Engel (in Beis Ha-Otzar, cited above) draws proof from Rabbi Akiva
Eiger’s comments that motherhood is determined at the time of conception, and

9. As for the Zecher Yitzchak’s proof from the child whose mother underwent conversion
during pregnancy, we will discuss this situation at length below, in section V.
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not at the time of birth, and he questions this conclusion in light of the Gemara’s
aforementioned discussion of Esther’s relationship to her mother.!

It should be noted, however, that Rabbi Akiva Eiger does not reach a defini-
tive conclusion on this issue. He raises the possibility that despite the Gemara’s
comments concerning the status of fatherhood, perhaps “a no7v is not called a
‘mother’ on account of the fetus since ultimately she will not give birth,” meaning
that conception without childbirth does not make a cow a “mother.” Rabbi Akiva
Eiger then proceeds to cite the Issur Ve-Heter (31:14) as asserting that a nov falls
under the category of mx because if it had conceived before taking ill, it would
then be capable of giving birth. Otherwise, the Issur Ve-Heter appears to assume,
a nomv cannot be considered mx despite its ability to conceive, suggesting that
according to this view, the status of motherhood depends upon birth, and not
conception.” Rabbi Akiva Eiger then cites the Peri Megadim as asserting that
a namv qualifies as mx because it is capable of nursing, even if it cannot bear its
own children. Seemingly, this would mean that a woman becomes a “mother”
only at the time of childbirth, when her body produces milk.

V. The Convert’s Twin Sons

Earlier, we noted the famous halachic principle of 'n7 19mw yop3 P3mw 1, which
establishes that a convert to Judaism is considered “reborn” at the time of con-
version with respect to familial relationships. Accordingly, as the Gemara states
in Yevamos (97b), even twin brothers born as gentiles who undergo conversion
together are not halachically considered brothers after conversion. This means
that there is no Torah prohibition forbidding one to marry the other’s widow or
ex-wife, and if one dies without children, the other bears no obligation of yibum
or chalitza toward the widow.

The Gemara there also addresses the case of twins whose mother underwent
conversion while she was pregnant with them. In this instance, the Gemara
instructs, the twins are considered to have been born Jewish, and they are thus
brothers from the same mother. Although they are not considered the children

10. Even according to the Maharal’s explanation of the Gemara, as discussed in the previous
section, it seems difficult to reconcile Rabbi Akiva Eiger’s comments with those of the
Gemara. As discussed, during pregnancy, the mother cannot be formally considered a
“mother” since the fetus is merely a part of the body, and thus even though a namv is
capable of conceiving, it cannot ever attain the status of mx insofar as it cannot deliver
its fetus.

11. Rabbi Akiva Eiger notes that according to the Issur Ve-Heter, if a cow was born with a
defect that rendered it a no7v from birth, then it cannot be included under the category
of 1y, and its milk would therefore not be subject to the Torah prohibition of 293 ~wa.
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of their biological father, they are considered the sons of their mother. As such,
each is forbidden to marry the other’s widow or ex-wife. The laws of yibum and
chalitza, however, would not apply, as these pertain only to brothers sharing
the same father.

One contemporary scholar'? draws proof from the Gemara’s discussion
that the status of motherhood is determined at the time of birth, and not at
the time of conception. Although the two brothers underwent conversion after
conception, they are nevertheless considered their mother’s children — as Rashi
comments, D11 DTV WHRIWD R0 N — because they converted before birth.
They lost their familial relationships at the time of their conversion — and thus
they are not considered their father’s children — but since a woman’s status as
mother takes effect at the time of birth, they became their mother’s children
once she delivered them after their conversion. This halacha, then, seemingly
proves that a woman becomes the child’s “mother” at the time of birth, and not
at the time of conception.

In truth, however, a careful reading of the Gemara’s ensuing discussion
and Rashi’s comments reveals that to the contrary, the Gemara’s ruling proves
that the status of motherhood depends upon conception, and not delivery. The
aforementioned rationale works off the assumption that the twins in this case
are considered the sons of their mother despite having undergone conversion
because the maternal relationship takes effect at the time of childbirth. In other
words, the twin fetuses lost all halachic familial relationships at the time of their
mother’s conversion (which was also their conversion), but were then born to
that same mother, and are thus considered her twin sons. From the Gemara’s
ensuing discussion, however, at least as Rashi explains it, this is clearly not the
case.

The Gemara cites Rava’s comment noting the halacha that a gentile is not
halachically related to his father. Rava explains that this halacha does not stem
from the suspicion that a gentile’s presumed father is not actually his biological
father, but is rather due to the fact that mya xmm apar — a gentile man’s
seed is of no halachic significance, and thus the child it produces has no formal,
halachic affiliation with the father.!® The basis for this conclusion, Rava notes, is
the aforementioned halacha concerning a gentile woman who undergoes con-
version while carrying twins. As mentioned, these brothers would be permitted

12. Rav Zalman Nechemya Goldberg, writing in the journal Yeshurun, vol. 21, p. 547.

13. The practical implication of this assertion, as Rashi explains, is a case of a child born
to a non-Jewish couple who had been in isolation, such that there can be no question
surrounding the identity of the biological father. Rava establishes that even in such a
case, the child would not be formally considered the father’s son.
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to marry each other’s widow or ex-wife because they do not share the same
halachic father. Since they were conceived from the seed of a non-Jewish man,
they do not have any familial relationship to that man, and as such, they are not
considered brothers from the same father.

At first glance, Rava’s rationale seems fundamentally flawed. He appears
to ignore the fact that the brothers in this case underwent conversion while in
utero, and it is at that point, seemingly, that they lost their legal relationship
to their father. As mentioned, the famous rule of 'n7 791w VP2 7MW 73 severs
one’s familial relationships at the time of conversion. It thus stands to reason
that when a woman converts while carrying twins, the brothers lose their legal
relationship to their father at that point as a result of the conversion that they
effectively undergo through their mother’s conversion. At first glance, then, it
seems difficult understand how Rava could infer from this halacha the notion
of My kN1 Ipar, that a non-Jew is never halachically considered his father’s
son. The loss of the paternal relationship in this case appears to be the result of
the twins’ conversion, and not due to their having been conceived through a
gentile man’s seed.

Rashi implicitly addresses this question and explains that in the case of a
fetus whose mother undergoes conversion during pregnancy, we do not apply
the rule of »n7 751w yop> P7amw 7. This rule applies only to normal cases of
conversion, and not to an unborn child whose mother undergoes conversion
during pregnancy. Therefore, if the brothers are not considered to share the
same halachic father, we must attribute this to the fact that halacha does not
accord legal significance to the biological fatherhood of gentiles. This cannot
be a function of the brothers’ conversion, because this sort of conversion is not
subject to the rule of 7 19w Jop>.

In making this comment, Rashi also informs us of the basis for Rava’s
assumption that the principle of 719w 70p> does not apply to a child converted
in utero:

WIT AWITRA INTYY NWITRA RYW NN 102 70T THNW JOPI MY RIHT RN I1AR)
L3 ORIV IRWI ORN R IRV WY

And even where we cannot say that he is like a newborn infant, such as
where his conception was bereft of sanctity [before the mother’s con-
version] and his birth had sanctity [as it occurred after the mother’s
conversion], as he is considered to have relatives from his mother like
full-fledged Jews...

Rashi proves that we cannot apply »n7 751w Jop> to this case from the fact that the
brothers are considered to share the same halachic mother. If they had lost all
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familial relationships at the time of conversion, then they would not be related
even to their mother. The fact that they are considered their mother’s sons proves
that the rule of n7 19w 70p3 does not apply to a fetus that undergoes conversion
in utero. Thus, the fact that they are not considered their father’s children proves
that my1H R par.

It clearly emerges from Rashi’s comments that a woman’s maternal status
is acquired at the time of conception, and not at the time of birth. If this status
takes effect at birth, then we would have no proof to the fact that m7 19w jops is
not applicable in this case; we would naturally assume that the twins lose their
familial relationship at the time of conversion, but then become their mother’s
sons at the time of birth. Clearly, Rashi did not accept this premise, but rather
maintained that the moment of birth is not the determining factor upon which
motherhood depends. Thus, he explains that if the twins are considered their
mother’s halachic children, this can only be because they never lost their familial
relationships at the time of conversion, as conversion of this type is not subject
to the rule of "7 151w Jops.14

It should be noted, however, that Tosfos disagrees with Rashi on this point.
The Mishna in Bechoros (46a) establishes that if a woman undergoes conversion
during pregnancy, the child is not considered his biological father’s inheritor and
has no share in his biological father’s estate. Rashi, consistent with his aforemen-
tioned comments in Yevamos, explains this halacha as based upon the concept of
Yy Ranm por. Since the child was conceived with the seed of a non-Jewish
man, he is not halachically considered the child of his biological father. Tosfos,
however, claims that even without this rule, the child would still be denied his
father’s inheritance because he is a convert, and he lost all familial relationships
at the time of his conversion in the womb. In Tosfos’ view, the principle of -nmw 1
MT THMW Jopa 3 is applicable even to a fetus’ conversion in its mother’s womb,
and at that point he loses all familial relations. Tosfos claims that the concept of
Yo ka1 par does not apply to a child’s status with respect to inheritance,
and thus the child in the case under discussion is denied inheritance rights for
a different reason — namely, because he lost his legal relationship to his father
at the time of his conversion.'

Seemingly, then, according to Tosfos, the fact that twins who undergo

14. This point is made by Rav Shmuel Rozovsky (Chiddushei Rabbi Shmuel, Kesuvos, 11:3).
He also provides an explanation for why the rule of 'n7 79139 J9p> does not apply to a
child who undergoes conversion in utero.

15. Tosfos is forced to resort to a stretched reading of the Gemara in Yevamos to explain
Rava’s proof to the rule of my 1y xina nipar. They explain that if not for this rule, the
twin converts would be mistaken for full-fledged halachic brothers, and the Sages would
have thus been compelled to enact a requirement of chalitza if one dies without children
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conversion in utero are considered their mother’s sons indeed proves that the
status of motherhood depends upon the moment of birth, and not at the time of
conception. Since they lose all familial relationships at the time of conversion,
the only explanation for their legal relationship to their mother seems to be that
she attained the status of “mother” at the moment of birth.

In truth, however, it is possible that even Tosfos accepts the premise that
the status of motherhood is obtained at the time of conception, and not at the
time of birth. Several sources clearly indicate that the rule of 191w yops 7 amw
nT is not absolute and does not apply with respect to all halachos relevant to a
convert. With regard to a convert’s property, for example, he is not considered
“newborn,” and thus he continues to be the legal owner over his property even
after conversion, and debts owed to him before conversion are owed to him
afterward, as well. In other words, with respect to certain halachos, a convert is
regarded as a newborn child, whereas regarding others, he is not.

Conceivably, then, Tosfos may have felt that the rule of m7 15nw Jop in
the case under discussion applies to the twins’ relationship to their father, but
not to their relationship to their mother. Although the status of motherhood is
attained at the time of conception, the fact that the mother continues carrying
the fetuses after conversion results in their legal relationship remaining intact
even after conversion, and the principle of 'n7 191w Jopa does not apply in this
respect. When it comes to the father, who has no involvement in the fetuses
after conception, the rule of m7 151w opa severs his legal fraternal relationship
with them, but with regard to the mother, this rule does not take effect, as she
continues to carrying them inside her womb.

VI. Uterine Transplants and Surrogate Motherhood

Rav Binyamin Aryeh Weiss, who was the rabbi in Chernivtsi, Ukraine, wrote a
responsum in his work Even Yekara (Mahadura 3, 29) addressing a procedure
whereby a woman’s internal reproductive organs are transplanted into an infer-
tile woman to enable her to conceive. He writes that a woman who undergoes
such a transplant and conceives would be considered the child’s halachic mother,
despite the fact that she conceived via another woman’s reproductive organs.
Without elaborating, Rav Weiss makes brief reference to the Gemara’s discussion
in Sota (43b) concerning a branch from a orla tree that is grafted onto an older
tree that is no longer orla. (The term orla refers to a tree within the first three
years since its planting, whose fruit is forbidden for consumption.) The Gemara

to avoid giving the misperception that a childless widow with a brother-in-law does not
require yibum or chalitza.
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there establishes that the grafted branch is considered n5va (“negated”) by the
host tree, and it is regarded part of that tree. As such, the fruit that ultimately
grows on this branch is permissible for consumption and is not considered orla,
as the branch loses its original identity. Rav Weiss applies this ruling to the case
of a uterine transplant, apparently viewing the transplanted organs as akin to a
grafted branch. Just as the branch becomes part of the host tree and the fruit it
produces is thus considered to have been produced by the host tree, similarly,
transplanted reproductive organs are viewed as part of the recipient’s body, and
the “fruit” it produces is viewed as her offspring.

Rav Eliezer Waldenberg (1zitz Eliezer 19:40:2-3) cites this ruling of the Even
Yekara and applies it to the situation under discussion, that of an egg implanted
within a woman’s uterus. He claims that an egg that has been taken from one
woman and implanted within another should certainly be regarded as Yva to
the recipient’s body, such that the resultant child is viewed as her — the recipi-
ent’s — offspring.

It would appear, however, that to the contrary, comparing surrogate mother-
hood to the grafted orla branch would yield the precise opposite conclusion.

The Even Yekara drew a comparison between transplanting a woman’s
reproductive organs and the grafting of a branch, and the two cases are indeed
very similar. As mentioned, in both situations, a “branch” with the potential to
produce “fruit” is transplanted, and after its transplantation, we view it as part
of the “host,” such that the fruit is identified as the product of that “host.” The
case of an implanted fertilized egg, however, is more analogous to a different
case — namely, grafting a branch that is already laden with fruit. The Shulchan
Aruch (Y.D. 294:22) rules explicitly that if a fruit-laden branch taken from a tree
of orla is grafted onto an older tree, the fruit retains its status of orla, even if it
continues to develop. Analogously, a fertilized egg implanted within a woman’s
uterus would retain its identity as the donor’s egg, and the child is thus to be
regarded as hers.'¢

Summary

It seems clear to this author that the woman who provided the egg is consid-
ered the child’s mother, and not the mother who carried the fertilized egg and
delivered the infant, as indicated by several sources:

16. This should also seemingly apply in the case of an ovarian transplant, as the ovary
contains the woman’s eggs and indeed bears strong resemblance to a branch laden with
fruit.
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1) The Gemara in Nidda (as understood by the Ramban) identifies the
mother’s contribution to the child’s creation as taking place at the time
of fertilization.

2) Several Rishonim explain the justification for Shimon and Dina’s marriage
based upon the fact that Dina was conceived by a different mother.

3) Rabbi Akiva Eiger comments that the ability to conceive suffices for a cow
to be included under the category of mx.

4) It is clear from Rashi’s comments in Yevamos that a fetus’ relationship
to the mother is established at the time of conception; as we saw, Tosfos’
comments do not necessarily contradict this view.

5) Although the Gemara’s comments about Queen Esther might be under-
stood to mean that a mother’s status is determined at childbirth, we com-
pellingly refuted this proof in light of the Maharal’s interpretation of the
Gemara.

6) According to the Even Yekara’s comparison between a transplant and
grafting, the egg should be attributed to the donor, and not the recipient.

We might also add that logically, it seems reasonable to assume that a child’s
genetic parents, who contribute the genetic material that creates the fetus, are
considered the halachic parents. After all, the man who provides the sperm that
fertilizes the egg is considered the halachic father despite having no involvement
whatsoever in the subsequent process of gestation and delivery. Seemingly, the
mother, too, should be identified as the woman who supplies the female genetic
material that forms the embryo, irrespective of her subsequent involvement in
its growth and birth. It seems obvious that halachic parenthood is a function
of biological reproduction, which takes place through the merging of the male
and female’s respective reproductive material, and it is thus the woman whose
egg formed the child that should be regarded as the mother, even if the embryo
developed in a different woman’s body."”

17. We might also note that if a fertilized egg is implanted within a cow, or, for that matter,
in a sheep or incubator, where it then develops, it hardly seems likely that we would
consider the birthing cow the halachic mother of the calf. (And in the case of an incuba-
tor, certainly the cow from which the egg was taken would be considered the mother.)
It is reported that Rav Elyashiv noted this example as proof of the fact that the woman
who contributed the egg should be viewed as the halachic mother.





