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Soldier Arrested for Shooting Subdued Terrorist
after Hebron Attack

03/24/2016
by Tova Lazaroff, Yaakov Lappin, Gil Stern Stern Hoffman

“This is a grave incident which contradicts the spirit of the IDF and what is expected
of IDF soldiers and commanders,” the army said in a statement to the press.

The Military Police on Thursday arrested a soldier who was seen firing a shot to the
head of an already wounded Palestinian terrorist, as he lay on his back in a Hebron
street, near the Jewish Tel Rumeida neighborhood.

A volunteer for the NGO B'Tselem who lives near the scene of the incident filmed
the shooting from the window of his home. It was posted online and immediately went
viral, fueling condemnations from the left and right.

“The IDF expects its soldiers to behave with composure and in accordance with
the rules of engagement,” Prime Minister Benjamin Netanyahu said in a statement,
adding that this incident does not “represent the values of the IDF.”

Defense Minister Moshe Ya'alon said, “We must not allow, even at a time that our
blood boils, this loss of control. This incident will be dealt with the utmost severity.”

IDF soldiers killed both Abdel Fattah al-Sharif and Ramzi al-Kasrawi after they
stabbed a soldier guarding the road that leads to the small Tel Rumeida neighbor-
hood. The scene right after the attack was captured on a three-minute video that
opens when Sharif, 21, is still alive.

Its first scenes show Magen David Adom paramedics pushing a gurney with the
wounded soldier toward an ambulance.

Two other ambulances are waiting nearby. The body of Kasrawi, 21, can be seen
on the pavement near that ambulance.

The lens then moves to Sharif’s upper body and shows him lying almost lifeless
on the ground. A pool of blood has formed under his head, which he moves from one
side to the other at around second 17 of the video.

The lens moves back to the soldier, who is bare-chested and wounded. He sits
up on the gurney for a moment and then lies back down as paramedics lift him into
the ambulance.
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He was later taken to Shaare Zedek Medical Center in Jerusalem to be treated
for light to moderate wounds.

As the Magen David ambulance heads away from the scene, a second ambulance
moves past Sharif’s body, obscuring it for a moment and the viewer can hear that a
shot is fired.

The ambulance continues a few paces up the road and Sharif returns to view. He
is still lying on the pavement, but it appears as if he has been shot again, at point
1:55 of the video. His head is still and drawn back and fresh blood is flowing from it
in three small streams down the pavement. The video then shows one of the ambu-
lances repositioning itself near Sharif’s body as soldiers and civilians walk nearby.

Everyone who was present at the scene will be questioned, IDF Spokesman Brig.-
Gen. Moti Almoz told reporters about the investigation.

IDF Chief of Staff Lt.-Gen. Gadi Eisenkot and OC Central Command Maj.-Gen. Roni
Numa both take a “severe view” of the shooting, AlImoz said. The investigation will
“not leave any fact unclear, as to why a soldier opened fire on a terrorist who is lying
on the ground. We have to understand what happened in regard to orders. Soldiers,
after neutralizing a threat, are supposed to provide medical treatment, even if they
are terrorists. There is no room for interpretation here,” he added.

Until the last shot was fired at the already downed assailant, Almoz said, the
incident had been handled correctly and was under control.

The investigation will seek to understand why the additional shot was fired.

Meretz MK Esawi Frej also commented on the incident, saying, “The video of the
soldier has proved that an IDF uniform does not guarantee human compassion.” Frej
called the soldier a “murderer who fired in cold blood at the head of the helpless
wounded man.” He added that if the soldier did not face a murder trial it would be
undemocratic and improper.

His Meretz colleague, Tamar Zandberg, praised the organization B'Tselem for
distributing the video. “Without B'Tselem and Breaking the Silence we would have
never known or seen,” Zandberg wrote on Twitter — despite the fact that military
sources reported that the investigation had commenced before the video emerged.

On the right, Bayit Yehudi MK Moti Yogev said it was too soon to judge the inci-
dent, because there have been recent incidents where wounded terrorists that were
thought to have been neutralized attacked soldiers.

“The goal of the terrorist is to die, and | would prefer a dead terrorist to a dead
soldier,” he told Army Radio.

Amnesty International said an international body would need to investigate the
incident, not just the IDF.

Opposition leader Isaac Herzog said “a black flag has been raised by the inci-
dent,” but he trusts that the IDF and its officers will probe the incident properly and
ensure that justice is done.
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Ya'alon said that the shooting did not impact Israel’s overall war on terrorism in
which the IDF has acted “with a steel hand against terrorists and those who send
them, as soldiers on the ground did in real time today, neutralizing the terrorists in
Hebron. Even then, we must not act in violation of our values and conscience.

“Even when we must strike our enemies and defeat them in war or any battle
with them, our moral obligation is... to safeguard our humanity.

“We must remember the limitations of power after the enemy has been struck,
and avoid immoral behavior. We must remember that our power does not only stem
from our military capability, but first of all, from our moral strength.

“This is our duty, to win, and to remain human,” Ya'alon said.

Herb Keinon contributed to this report.

Copyright © jpost.com
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Killing a Neutralized Terrorist

he so-called “knife Intifada,” which began in September 2015, introduced

a new trend of deadly Arab terrorism against Israelis, consisting mainly of
random stabbing attacks throughout Israel, mostly on streets and at bus stops.
In the vast majority of cases, the attacker was promptly shot by police offers,
soldiers, or armed civilians who were in the vicinity of the attack or who rushed
to the scene to help. Many times, the terrorist was shot dead, whereas on some
occasions, he or she was incapacitated and subsequently arrested by Israel’s
security forces.

This unfortunate trend precipitated a public debate concerning the appro-
priate protocols to follow once the terrorist has been disarmed, restrained, or
incapacitated such that he no longer poses a threat. Assuming that the absence
of an immediate threat is definite — for example, the terrorist’s weapon has been
seized and he is unable to move — it would seem, at first glance, that there is no
longer any justification to kill him. Even if it can be assumed that he wishes to
resume his violent activity, once he is no longer capable of doing so, the grave
prohibition against murder should seemingly apply, just as it applies to killing
any other person. After all, while halacha quite clearly permits and requires
killing a 97 — a “pursuer;” someone seeking to kill another person' — we
might assume that once a terrorist is no longer capable of “pursuing,” he should
be arrested and prosecuted like other dangerous criminals, and there is thus no
reason to permit killing him.

This was, indeed, the directive issued in the fall of 2015 by then Attorney
General Yehuda Weinstein.? Several prominent rabbis likewise ruled against
killing a neutralized terrorist, including Rav Yaakov Ariel (Chief Rabbi of Ramat
Gan) and Rav David Stav (Chief Rabbi of Shoham). Others, however — most
notably, Rav Shmuel Eliyahu (Chief Rabbi of Safed) and Rav Bentzion Mutzafi
(Jerusalem) — ruled that a terrorist may, and should, be killed after the attack,
even after he no longer poses a threat.

This controversy erupted into a full-blown firestorm in late March 2016,
when a video surfaced of an Israeli soldier in Hebron approaching and shooting

1. The law of a1 is set forth in the Mishna in Maseches Sanhedrin (73a). The Gemara
identifies as the source of this law the comparison drawn by the Torah (Devarim 22:26)
between one who pursues to murder and one who pursues to rape a betrothed woman,
who should be killed if this is necessary to protect the woman.

2. Asreported by numerous media outlets on October 26, 2015.
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dead a terrorist who was lying on the ground, apparently incapacitated.> Two
terrorists had stabbed an IDF soldier, and a different soldier shot them, killing
one and wounding the other. Several minutes later, another soldier was seen
arriving at the scene and shooting the incapacitated terrorist. After the video
was publicized, the soldier was arrested and tried for manslaughter. Much of the
ensuing controversy revolved around the facts of the case, specifically the ques-
tion as to whether there was still a credible threat given the possibility that the
attacker may have been wearing an explosive belt underneath his thick jacket,
which he was suspiciously wearing on a warm spring day. Additionally, however,
this incident reignited the larger question as to whether an incapacitated ter-
rorist should be killed.

This essay will explore the possible halachic basis for killing a neutralized
terrorist to determine whether this is indeed permissible.

RY0P NI

A possible Talmudic precedent for such a question is the Gemara’s brief dis-
cussion concerning the status of a criminal attempting a burglary through an
underground tunnel, upon whom the tunnel collapses in the process. The law
of nannna xan, as established by the Torah (Shemos 22:1-2) and explained by
the Gemara (Sanhedrin 72a), permits a homeowner to kill an intruder, unless it
is clear that the intruder has no intention of killing (such as if he is the home-
owner’s father). Normally, it can be assumed that a burglar anticipates a con-
frontation with the homeowner and thus comes prepared to kill, and, as such,
the homeowner is granted the right to kill in self-defense. Amid its discussion
of this law, the Gemara states that if the tunnel collapses on the intruder, he is
not rescued from the tunnel, and is instead left there to die.*

Many authorities raised the question of why the intruder should not be
rescued at this point, when presumably he no longer poses a threat. Once the
tunnel has collapsed, he is, quite obviously, incapable of burglarizing the home,

3. http://www.timesofisrael.com/idf-hebron-soldier-said-stabber-deserved-to-die-then-
shot-him/.

4. It is uncertain whether the Gemara refers here specifically to the question of desecrat-
ing Shabbos to rescue the intruder, or to the issue of rescuing him generally, even on a
weekday. The Yad Ramah in Sanhedrin writes explicitly that the intruder is not rescued
even on a weekday, whereas the Meiri indicates that the Gemara made this comment
only in reference to the issue of Shabbos violation. Later authorities struggled to explain
why there should be a difference in this regard between Shabbos and weekdays, given
that the Shabbos restrictions are waived for the sake of saving human life. See Iggeros
Moshe, Y.D. 2:151.
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and he is very likely injured. Why would the halacha not require saving his life
once he no longer poses a threat?

The Meiri suggests that this halacha stems from the possibility that he will
still seek to kill after being rescued:

JPNPON PR INA HY 1257 IMIPH 1NXYA HTNVN RINY PHY 1Y WV 117 RNW

Perhaps, since it is possible that he is trying to rescue himself and his
heart is still set upon his burglary — we do not rescue.®

Similarly, Rav Chaim Ozer Grodzinsky writes (Achiezer, vol. 1, E.H. 18) that the
burglar is not rescued because 41115 797 %30 Mpra *INRT WaRr — “it is possible that
after the debris is removed he will turn [back] into a pursuer” Rav Chaim Ozer
proceeds to note that in a situation in which no such possibility exists, as it is
certain that the burglar would no longer pose any threat after being rescued, he
should, in fact, be removed from the tunnel.®

A different approach is taken by Rav Yerucham Perlman in his Or Gadol
(chapter 1), where he establishes that there is no obligation to rescue a person
from a situation of danger into which he knowingly put himself. The intruder is
not rescued, Rav Perlman explains, because he endangered his life by attempting
a burglary, knowing full well that the homeowner would try to defend himself
and his property.”

However, Rashi, in his commentary on the Gemara, seems to point to a
much different approach, one that may have crucial implications for other situ-
ations of a neutralized qm1. He writes:

NPNN NYWN RIN RV RI23,IRINND KDY 130D 110237 1100

5. Before offering this suggestion, the Meiri proposes a different approach, distinguishing
between a situation in which the burglar is known to be alive under the debris and a
case in which it is questionable whether he is alive. Only in the second case, the Meiri
suggests, does the Gemara forbid rescuing the burglar on Shabbos, given the possibility
that he has already died. The obvious question arises as to why the Gemara would draw
such a distinction, as Shabbos is violated even in situations of wa1 mpa pov — a possible
threat to life. See Shiyurei Kenesses Ha-Gedola, O.C. 329.

6. 9TV 2"NR T9PW VINY 1Y PR TR PYY DMPANT HNovn.

7. We addressed this theory at length in the first volume of Headlines (chapter 2), in refer-
ence to the question of whether halacha requires rescuing people from self-imposed
danger, such as residents who knowingly ignore evacuation orders before a hurricane.
This issue may bear relevance to the case of a wounded terrorist as well, regarding the
question of whether a Jewish paramedic or doctor is obligated to treat him, consider-
ing that he knowingly placed himself in a dangerous position by launching a terror
attack.
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Since one may kill him without warning, he is a “dead man” from the
moment of digging.

Rashi writes that the intruder is not rescued because he is a Xvp 8123 — a “dead
man~ — since the halacha permits killing him. Once he entered the tunnel to
burglarize the home, the homeowner is licensed to kill him, and thus his life no
longer needs to be protected even after the tunnel’s collapse.

Rashi’s comments here are consistent with his remarks in his Torah com-
mentary (Shemos 22:1), where he explains that when the Torah describes the
intruder as onT 1Y pr (“there is no bloodguilt”), it means, vp>yn N3 ®N MN —
“he is like a dead person from the outset.” According to Rashi, it appears, the
intruder is regarded as “dead,” and thus there is no prohibition against killing
him. He retains this status as long as he remains in the tunnel, even after the
tunnel has collapsed and he no longer poses a threat.

Would this concept of ®»vp 8123 apply to all cases of an incapacitated or
restrained q at the scene of the crime? Should we assume that just as a burglar
is regarded as a X»vp ®123 even in a state of presumed incapacitation, a neutral-
ized terrorist likewise has this status, despite no longer posing a threat?

The answer to this question becomes quite clear in light of the discussions of
later Acharonim regarding Rashi’s comments. Rav Isser Zalman Meltzer (Even
Ha-Azel, Hilchos Geneiva 9:13) explains Rashi’s remarks as expressing a view
similar to that taken by the Meiri — namely, that the intruder still might pose
a risk to the homeowner. Since the intruder had entered the tunnel with the
intention to kill the homeowner, he has the presumed status of a 911 even if his
capacity to kill is uncertain. According to Rav Meltzer, when Rashi describes the
intruder as a X»vp 8123, he means not that no concern needs to be shown for the
intruder’s life, but rather that he does not lose his status as a presumed “pursuer”
as long as the possibility exists that he is capable of killing. Accordingly, Rashi
would concede that if a pursuer is unquestionably and fully incapacitated, one
would be required to rescue him.®

Rav Avraham Erlanger (Birkas Avraham, Sanhedrin 72b) explains Rashi dif-
ferently, suggesting that since the intruder is “sentenced” to death the moment
he sets out to burglarize the home, we view the tunnel’s collapse as an execution

8. In a similar vein, Rav Asher Nissan Levitan, writing in the journal Ha-Pardes (27:3,
Kislev 5713), explains Rashi to mean that whereas one is ordinarily required to expose
himself to possible danger in order to rescue someone from certain danger, this does
not apply to an individual who is himself pursued. He is not obligated to risk his life by
rescuing his pursuer if the pursuer might still pose a risk. Therefore, the homeowner is
not required to try to rescue the intruder, given the risk entailed, whereas others indeed
bear such an obligation.
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of this sentence. The status of X»vp 8123 does not mean that the intruder may be
killed even after losing the ability to kill, but rather that he has been sentenced
to death as long as he is capable of, and interested in, killing. As such, there is
no obligation to rescue him after the tunnel’s collapse, as this event is seen as
his due punishment.? Clearly, according to this reading, one may not kill a 91
after he is incapacitated and no longer able to inflict harm.

It thus emerges that even according to Rashi’s interpretation of the Gemara’s
ruling, it cannot be applied to permit killing a 971 who no longer poses a threat.

Moreover, it is unclear whether the rules that apply in the case of nannna xan
are relevant to other situations of 4117 as well. We find several indications that
the license granted to a homeowner when confronted by an intruder extends
beyond the standard halachic right to self-defense. For example, whereas hala-
cha forbids killing a qmn if he can be stopped through other means,'® no such
provision is mentioned in reference to a situation of nannna xan. This and other
distinctions have led several authorities to conclude that the authorization to kill
an intruder stands separate and apart from the ordinary rule of qm1.1! Therefore,
even if we were to accept the notion that a homeowner may kill an intruder even
after he is incapacitated, this would not necessarily apply in other situations of
a7,

4719 OO

The most common argument advanced for allowing — and requiring — kill-
ing incapacitated terrorists is to ensure they do not commit further crimes.
Arab terrorists aim to kill as many Israelis as often as they can, and they will
seize every opportunity to commit their deadly crimes, without concern for the
repercussions. As such, the standard measures used to deter criminals, such
as the prospect of prosecution and imprisonment, or even death, do not deter
many prospective terrorists; even after serving prison terms, they are likely to
resume their violent activity. Advocates of killing incapacitated terrorists point
to the fact that prosecution and incarceration do not, unfortunately, guarantee
the prevention of future attacks, and terrorists therefore continue to pose a risk
even after being restrained and taken into custody.

9. This reading of Rashi is also suggested by Rav Yisrael Grossman in Shaarei Teirutzin (1).

10. Y9Y 373 Y220 R PIARND TNRA XA Y121 MNY 17170 INR 97 10w a0 (Sanhedrin 74a).

11. See Rav Asher Weiss’ Minchas Asher (Pesachim 3 and Shemos 39), where he develops this
distinction at length, noting that he disagrees in this regard with Rav Shlomo Zalman
Auerbach, who equated ninnna xan with other situations of 91 (Minchas Shlomo 1:7).
See also our discussion of the topic in the first volume of Headlines, pp. 55-57.
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Indeed, various Israeli governments have released Palestinian prisoners,
including avowed terrorists who proudly confessed to murdering Jews, as part
of negotiation processes or in exchange for Israeli prisoners. For example, in
October 2011, Israeli released 1,027 Palestinian prisoners in exchange for cap-
tured IDF soldier Gilad Shalit. Just two years later, in December 2013, Israeli
intelligence agencies reported that a group of the released prisoners in Gaza
formed a wing to conduct terrorist operations in the West Bank. Tragically, by
the summer of 2015, six Israelis had been killed by murderous acts perpetrated or
orchestrated by terrorists released as part of the Shalit deal.’? The latter include
Mahmoud Kwasmah, who was sentenced to twenty years in prison for his role
in a 2004 bombing attack in Beer Sheva that killed sixteen Israelis and wounded
over 100. He was released as part of the Shalit deal and sent to his home in
Gaza. Two-and-half years later, in April 2014, his brother, Hussam, who lived
in Hebron, sent him a request for money to fund a terrorist attack. Over the
next two months, Mahmoud arranged for the transfer of 220,000 shekels to his
brother. These funds paid for the kidnapping and murder of Naftali Frankel,
Gilad Shaer, and Eyal Yifrach in June of that year.

In light of these tragic precedents, some have argued that every avowed
Palestinian terrorist has the status of 4111 even after being incapacitated or
detained, given his passionate desire to kill and the real possibility that he will
be given the opportunity to do so. As such, it is claimed, terrorists should be
killed after perpetrating an attack even after they are restrained, disarmed, or
incapacitated.!®

The validity of this argument likely hinges on the question regarding the
status of a 9T pao — a person whose intent or ability to kill is uncertain. If we
know of a person who might be inclined to commit a murder, but this is not
certain, should he be killed, or does the law of 9711 apply only if the individual
is clearly intending and able to kill?

The Minchas Chinuch (296:33) writes that one may kill a 411 pav, drawing
proof from the Gemaras discussion in Maseches Yoma (85a) concerning the
general principle of way mpa, which allows transgressing the Torah’s laws for
the sake of saving a life. Rabbi Yishmael, cited in the Gemara, identifies as the
source of this law the aforementioned provision of ninnna xan. The Torah allows
a homeowner to kill an intruder, in violation of the prohibition of murder, due
to the possible threat posed to his life, thus establishing that the Torah laws are
waived when necessary to preserve a life. Although the Gemara does not accept

12. This information was reported by Israeli media outlets on July 20, 2015.
13. This was the reason given by Rav Shmuel Eliyahu for his ruling requiring killing neutral-
ized terrorists, as reported by Arutz Sheva, October 9, 2015.
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this argument, and finds a different source for the law of wai1 mps, the Minchas
Chinuch notes that Rabbi Yishmaels rationale is nevertheless significant and
revealing. Rabbi Yishmael notes that the Torah permits killing the intruder
despite the uncertainty surrounding his intentions, as it is possible that he does
not plan on acting violently. This would certainly indicate that even a 9711 pao
may be killed, given the risk he poses.

As noted above, however, the rules that apply in the case of nannna xan do
not necessarily apply to other situations of 9T, and thus we cannot necessarily
draw any conclusions regarding the general law of 4711 from Rabbi Yishmael’s
remarks.

Another possible source for allowing the killing of a 911 pav is the startling
story told in Maseches Avoda Zara (10b) of the Roman Emperor Antoninus. The
Gemara relates that Antoninus would hold clandestine meetings with Rabbi
Yehuda Ha-Nasi, during which he learned about Judaism, and in order to main-
tain secrecy, he would kill the servants who escorted him to each meeting. The
likely reason, as Tosfos explain, is that Antoninus feared he would be assassinated
by his officials if they learned of his close relationship with the Jewish sage.
Tosfos’ formulation is: 1% P v ©Iw0 YR 1270 W7 19 R 70 — “He feared
that perhaps they would inform the officials of this matter, and cause him to
be killed.” This formulation clearly suggests that the risk was uncertain, and yet
Antoninus was nevertheless justified in killing these royal servants.

Tosfos’ comments may perhaps serve as the basis for the ruling of the Sefer
Chasidim (1017) concerning a case in which Jewish travelers were attacked by
bandits, but managed to defend themselves and kill their assailants. The Sefer
Chasidim writes that if there were witnesses to the incident who might report
the Jews to the authorities, in which case the Jews would be executed, the Jews
may kill those witnesses. As in the case discussed by Tosfos, the Sefer Chasidim
permits killing witnesses to an incident who would pose a danger if they disclose
the information.

We may, however, distinguish between the case of Antoninus and other situ-
ations of 9T pav. Rav Yaakov Reischer, in his Iyun Yaakov, suggests that a king
is given greater license to kill potential foes in order to maintain stable rule over
his kingdom. According to this view, we certainly cannot reach any conclusions
with regard to general situations on the basis of Tosfos’ comments.

Rav Avraham Reinhold (Minchas Avraham 42) suggests that Tosfos follow
the surprising view of the Maharash Yafeh (Rav Shmuel Yafeh Ashkenazi), cited
disapprovingly by the Mishneh Le-Melech (Hilchos Melachim 10:2), that non-Jews
are not required to surrender their lives to avoid committing murder. According
to the Maharash Yafeh, the provision requiring refraining from murder even at
the expense of one’s own life was introduced specifically with regard to Jews,
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and does not apply to gentiles. Therefore, whereas a Jew would be required to
disobey an order to murder even at the risk of his life, a gentile would be permit-
ted to kill in such a case. As such, in Tosfos’ view, Antoninus was permitted to
kill his servants to protect himself even though the risk posed by his servants
was uncertain.

Rav Yitzchak Zilberstein of Bnei-Brak (Chashukei Chemed, Kesubos 37b)
relates that he asked his father-in-law, Rav Yosef Shalom Elyashiv, whether
Tosfos’ comments prove that a 9711 pao may be killed. Rav Elyashiv answered in
the negative, noting that Tosfos also provide a second explanation for Antoninus’
practice, suggesting that these servants in any event deserved execution for other
offenses. Surprisingly, Rav Elyashiv posited that Tosfos do not offer two separate
approaches, but rather make two complementary statements: since these ser-
vants were in any event guilty of certain offenses, Antoninus felt justified killing
them in light of the possible risk that they posed.

While this reading of Tosfos certainly seems strained, it testifies to Rav
Elyashiv’s insistence that a potentially dangerous person may not be killed unless
he poses a clear threat.

Rav Moshe Feinstein likewise ruled that a 971 pao may not be killed (Iggeros
Moshe, C.M. 2:69:2). He writes, 9717 X10w 'R T1 Py3 0w PIx — one must be nearly
certain of the risk posed by the potential pursuer in order to be allowed to kill
him.* Rav Shlomo Zalman Auerbach, however, in a letter printed in Nishmas
Avraham (vol. 4, p. 150), disputes Rav Moshe’s ruling, noting the precedent of the
nannna R, who may be killed despite the uncertainty surrounding the danger
he poses. This ruling is consistent with Rav Shlomo Zalman’s position elsewhere
that the laws of nannna xan serve as a model of the standard rules governing
situations of qm1,'* a premise that other halachic authorities did not accept, as
we noted above.

In any event, Rav Zilberstein cites Rav Elyashiv’s ruling that a 911 pao may
not be killed unless there is a real possibility of risk, writing:

PN VYN R MR NIPY OVRT VYN Y 12 OR RYR 4T NI0Y PR

One should not kill a pursuer unless there is a serious concern that he
will kill him, but not if the chances are remote.

14. Rav Zilberstein (Chashukei Chemed, Makkos, 7a) speculates that Rav Moshe might
concede that if a person clearly wishes to kill and it is uncertain whether he is capable
of doing so, then he may be killed, even if the risk is slight. Regardless, however, Rav
Zilberstein concludes that a potential pursuer may not be killed unless he clearly poses
a risk.

15. See above, note 10.
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In the case of an incapacitated or restrained terrorist who is or will soon be in
custody, it seems clear that the risk of his one day murdering can be described
as a ;N1 wwn — a remote possibility. While there have tragically been cases of
convicted terrorists who were released and subsequently resumed their acts of
terror, as mentioned above, these exceptional cases do not suffice to classify the
risk posed by a restrained terrorist as a »»¥71 wwn — Rav Zilberstein’s formula-
tion — and certainly not as a ' P2, the level of risk required by Rav Moshe.
Therefore, as far as the laws of 9711 are concerned, it would be difficult to permit
killing a terrorist who no longer poses an immediate threat, in light of the posi-
tion taken by several leading poskim that one may not kill a 411 pav.

Even more compellingly, the argument that an incapacitated terrorist should
be killed due to the future danger he poses is negated by an explicit halacha
in the Gemara. In Maseches Sanhedrin (74a), the Gemara establishes that if a
person is able to stop a qm1 by incapacitating him — yaarn xR xnH 9 —
but he kills him instead, he is guilty of murder. This ruling is codified by the
Rambam in Hilchos Rotzeiach (1:13), albeit with the qualification that the killer
is liable to death at the hands of God and is not sentenced to death by beis din.
This halacha explicitly requires stopping a would-be killer through incapacita-
tion when possible, and considers unnecessarily killing him an act of murder.
Nowhere do we find that the concern of the pursuer’s future recovery warrants
killing him in his current state of incapacitation.

To illustrate this point, let us take the example of a person who attempts to
murder someone who ruined his life, such as by destroying his business or luring
his wife away from him. His attempt fails, and he is arrested. As he is led away
by the police, he shouts loudly and clearly that he will one day kill the intended
victim. He repeats his vow as he sits on the defendant’s bench in court and hears
the judge sentence him to twenty years in prison. Would anyone consider such
a man a qM1 due to his plans to commit murder twenty years down the road?
If he is a 97, then anyone in the courtroom would have a halachic obligation
to kill him right there and then! This is clearly inconceivable. It is thus likewise
inconceivable that a terrorist lying on the ground, incapacitated by a gunshot
wound, would be considered a 4T because he might one day be released from
prison and seek to resume his violent activities.

90 PMD TT'T RNTT NN RN

Some have suggested that the aforementioned discussion is irrelevant in the case
of terrorists, as they are not subject to the ordinary rules that govern situations
of aqm.

Murder (along with idolatry and sexual immorality) marks an exception to
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the standard rule of way mpa, which allows violating Torah law for the sake of
protecting oness life, even in situations of a slight risk. If one needs to commit
murder to save his life, he is required to surrender his life to avoid committing
this act, except in the situation of a1, where halacha permits killing in self-
defense. The reason why wa1 mpa does not override the prohibition of murder,
as the Gemara establishes in Maseches Sanhedrin (74a), is pmo 777 RNTT TN RN
»av — one has no right to assume that the value of his life exceeds that of the
life he needs to take to protect it. As Rashi explains, wo1 mpa generally overrides
Torah law because God values human life over observance of His laws, and thus
this rule cannot apply to murder, when one life would need to be taken to save
another. Since one life cannot be assumed to have more value than another, one
cannot save his life through murder. The exception to this rule, of course, is a
situation of 9T, as the Torah instructs that a pursuer must be prevented from
killing his target, even if this entails taking the pursuer’s life.!¢

Some have argued that since the only basis for forbidding murder to save
a life is the rationale of »av pmv 777 ®NTT M 8N, it would be permissible in
situations in which one’s life may indeed be presumed to be more precious than
someone else’s. Ordinarily, we lack the authority to determine the comparative
values of different people’s lives, but it is conceivably possible that in certain
extreme situations such assessments can be made. Thus, it has been argued that
in the case of a terrorist seeking to kill innocent Jews, we may presume that the
lives of his potential victims are worth more than his own. As such, the concern
for human life allows — and perhaps requires — one to kill the terrorist, even
though he does not pose an immediate threat, given the small chance that he
might strike again in the future.

This argument is flawed on several levels. First, while emotionally we might
harbor a great deal of resentment and disdain for terrorists, for very good reason,
the decision of whose life is more precious than whose seems to be one that only
the Almighty can make. We might apply to this argument the timeless exhorta-
tion of the prophet Yeshayahu to King Chizkiyahu, who decided not to marry
after prophetically foreseeing that he would be beget a wicked son: »va5 »ma
72 MY M7 — “What are you doing probing God’s secrets?” (Berachos 10a).
The question as to the comparative worth of different people’s lives, even if one
of them is an avowed terrorist, can be answered only by the Almighty Himself.

Moreover, there are several indications that martyrdom is required for the
sake of avoiding murder even when the argument of n>rn »xn does not seem to
apply. The Rambam rules (Hilchos Yesodei Ha-Torah 5:6) that if an enemy ruler
demands that the Jewish community hand over one member to be killed, or else

16. See above, note 1.
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the entire community will be killed, they must all be killed rather than hand
over a single Jew to the enemy. According to the Rambam, this applies regardless
of whether the enemy asks the Jews to choose a person to be executed or if a
specific person is named."” The Ramach, cited by the Kesef Mishneh, raises the
question of why the people are not entitled to hand over the named individual
for the sake of saving the entire group. After all, if murder is prohibited at the
risk of life only because of our inability to weigh the value of one life against
the other, it should be permissible in this case, when the choice is between one
life and many lives. Seemingly, the Ramach argues, we may assume that the
combined value of the lives of a large group exceeds that of a single person, thus
warranting killing one to rescue the others.

The Rambam apparently rules that murder for woy mps is forbidden even in
cases in which the rationale of n»tn »xn appears to be inapplicable, and it is thus
forbidden to kill even for the sake of rescuing a large group of people.’®

Further proof to this contention may be drawn from the Gemara’s discus-
sion (Sanhedrin 74a) concerning the obligation of martyrdom to avoid nvay n9
(sins of sexual immorality). The Gemara establishes this requirement on the
basis of the comparison drawn by the Torah (Devarim 22:26) between murder
and adultery. Just as murder is forbidden even for the sake of saving a life,
the Gemara deduces, ny "% likewise remains forbidden even in situations
of life-threatening danger (such as when a Jew is forced to commit a sexual
offense at the threat of death). At first glance, this line of reasoning seems flawed.
The rationale of ntn »xn is, quite obviously, irrelevant in the context of sexual
immorality, when no lives are being taken. If the prohibition of murder over-
rides the concern for human life only because of the rationale of norn »xn, then
there is no reason to require martyrdom to avoid nvy %7, a requirement that
is sourced in the comparison between m1y %3 and murder. The fact that the
prohibition of murder serves as a model for the prohibition of my »%7 in this
regard would seem to prove that martyrdom is required to avoid murder even
when the rationale of n’tn »xn does not apply.

Indeed, the Kesef Mishneh, in the aforementioned passage, posits that the
requirement to surrender one’s life to avoid committing murder was known to
Chazal through oral tradition, and is not dependent upon the rationale of »xn
ntn. Although the Gemara points to this rationale as the reason underlying the
requirement of martyrdom to avoid an act of murder, this requirement applies

17. The only exception, the Rambam rules, is when the person demanded by the enemy is
guilty of a capital offense.

18. See our discussion in the first volume of Headlines (chapter 5) as to whether a hijacked
aircraft may be shot down to prevent the hijacker from flying the plane into a building.
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even when the reasoning of n»tn »xn does not. On this basis, the Kesef Mishneh
answers the question raised by the Ramach as to why one person should not
be handed over to be killed in order to save a large group of people. Murder is
forbidden even at the expense of ones life, regardless of whether the rationale
of rm xn is applicable, and the group must therefore allow themselves to be
killed to avoid killing a single individual.

A similar theory was posited by Rav Shimon Shkop, as cited by Rav Shmuel
Rozovsky (Zichron Shmuel, p. 332). As mentioned, the Gemara infers from the
comparison drawn by the Torah between murder and sexual immorality that
the latter is also forbidden even at the threat of death. Rav Shimon suggested
that once the requirement of My’ Y81 1 (martyrdom to avoid transgressing)
is applied to nvy "% based on this comparison, the comparison is then made
in the opposite direction as well, such that we learn about the prohibition of
murder from that of nv7y n%a. In other words, once we have established that
one must surrender his life to avoid nvy »%3, despite the fact that the rationale
of norn»xn is inapplicable, we then deduce from the Torah’s comparison that the
prohibition of murder also overrides the concern for human life even when the
argument of rtn »xn is not relevant.

These sources clearly indicate that even when we feel we are authorized to
determine that one individual’s life is more valuable than another, we may not
commit an act of murder on the basis of this assumption.

anndn nyw and Osama bin Laden

There is, however, one more factor to consider, one which may perhaps render
everything we have seen until now irrelevant.

From a number of sources, it appears that the standard laws governing the
permissibility of killing in self-defense or to protect others do not apply in a nyw
nnnbn — a time of war. When an army wages a legitimate war against an enemy;,
the halachic rules of engagement do not conform to the ordinary guidelines for

19. This theory appears in other sources as well. See, for example, Rav Baruch Mordechai
Ezrachi’s Birkas Mordechai, Kesubos, p. 79.
Later (p. 342), Rav Rozovsky draws proof from Rabbeinu Yona’s Shaarei Teshuva (3:139),
where Rabbeinu Yona writes that the prohibition of n»a72y1°an 9 yayn — publicly humil-
iating one’s fellow — falls under the category of quasi-murder (T m»owT17I11R), as
indicated by the Gemara (Sota 10b), and one must therefore surrender his life to avoid
embarrassing his fellow. Clearly, the rationale of rmtn »»n does not apply in such a case,
where the choice is between one person’s actual death and the other person’s shame, yet
Rabbeinu Yona requires martyrdom — thus proving that the requirement to surrender
oness life to avoid an act of murder does not depend on the factor of rm »xn.
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killing; instead, they permit taking lives even in situations when this would be
forbidden during peacetime.

The special status of nmnbn nyw is noted by Tosfos in Maseches Avoda Zara
(26b), in explaining the surprising passage in Maseches Sofrim (15:10), ~»192v 20
min o — “[Even] the best of the Canaanites should be killed” Tosfos explain that
this refers to times of warfare, when it is permissible, and perhaps even obliga-
tory, to kill even “the best of the Canaanites.”° This is also the clear implication
of the Rambam in Hilchos Rotzeiach (4:11), where he writes:

.NNNRN N 02201 PR...APNYH 0121101 PRY DNN HaR

But the gentiles with whom we are not engaged in war...we do not cause
them to die.

This suggests that when we are engaged in war against an enemy nation, killing
is allowed. Indeed, the Shach (Y.D. 158:1) writes, 072 MR P3N0 PR NNNYN Nywa
— “In wartime, they would kill [gentiles] with their hands.” The Shackh cites as
his source Tosfos’ comments explaining the ruling of »7n D121 0.

It remains unclear, however, how far this rule extends. Do Tosfos authorize
killing all members of nations at war with us, or only those who pose a threat?

While it is difficult to determine Tosfos” intent, other Rishonim clearly indi-
cate that the authorization to kill »151w 210 is limited to those engaged in
hostilities against the Jewish nation. The Rambam writes in Hilchos Avodas
Kochavim (10:1), in reference to the prohibition against killing non-Jews:

NNON 1Y AVIY IPRY 239N NOR T2 RV N2Y 19NTY IR 17721728 HaR

But directly killing him, or pushing him into a pit and the like, is forbid-
den, since he is not waging war against us.

The Rambam here establishes that one is allowed to kill only those gentiles
engaged in warfare against the Jewish people.

Similarly, Rabbeinu Yechiel of Paris, in the famous 1240 Paris Disputation,
was asked about the declaration »7n m1y102w 110, and he explained that it refers
specifically to enemy combatants:

N33 70Y DNYAY RAW 115W 0N AR WD DTR 2 PR 73,190 1PNYNA DMWY N0
aMn YRIWIA AR NAINY DOWA TN

“The best among the gentiles — kill” because there is no good, upright
person among them, as once he comes to wage war against you and

20. In contemporary editions of Maseches Sofrim, it explicitly mentions nnnon nyw.
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comes to kill you, arise and kill him. This is permissible even in a case
of a Jew [who seeks to kill].!

This understanding of »n o1V MV appears also in Rabbeinu Bachayei’s
Torah commentary (Shemos 14:7):

77219 R2) TRY ONYI RINY INRN 72 13702 IMNY RIN 7292 1NYR NYwa o 9271 MR
309 DOWN ANR 4R TNY

This means that it is permissible to kill him only in wartime, for since
he wages war against you and comes against you to kill you, you must
likewise arise to kill him.

According to these sources, the dictum of »1n Dv12v 20 means that even an
otherwise upstanding and respectable gentile must be killed when he wages war
against us. Indeed, this dictum appears in the Mechilta (to Shemos 14:7) in refer-
ence to the Egyptians who pursued Bnei Yisrael after the Exodus. The Mechilta
observes that the only Egyptians who still had horses in their possession at that
time were those who “feared the word of God” and brought their animals into
shelters in advance of the plague of hail (Shemos 9:20). Even these, the most
God-fearing among the Egyptians, were drowned at sea because they pursued
Bnei Yisrael, thus demonstrating the need to fight resolutely against all who wage
war against us, even if these are the “best of the Canaanites.”??

Interestingly, this question underlies, to a large extent, the controversy that
arose among legal scholars following the U.S. Navy’s killing of Osama bin Laden
on May 2, 2011. Accounts of the raid on bin Laden’s compound in Islamabad,
Pakistan, indicate that he was unarmed and posed no threat to the Navy Seals
who had invaded his hideout. Nevertheless, then Attorney General Eric Holder
told the Senate Judiciary Committee after the raid that killing bin Laden was
legally justified because he was an enemy combatant: “If someone is an enemy
combatant, it does not matter if he is unarmed or not, because lethal force is
permitted against enemy fighters and commanders in the course of an ongoing
armed conflict” Similarly, the International Business Times cited legal expert
Walter E. Dellinger as saying, “Under international law, bin Laden is an enemy
combatant. And one of the points of war is that you can kill enemy combatants”

21. Cited by Rav Menachem Kasher in Torah Sheleima, vol. 10, appendix 19. The entire text
of the disputation can be found online at http://www.daat.ac.il/daat/mahshevt/natsrut/
yehiel-2.htm.

22. See Rav Yoel Amital, “Mauaseh Shechem,” at http://shaalvim.co.il/torah/view.asp?id=38.

23. International Business Times, May 7, 2011. Available at http://www.ibtimes.com/
osama-bin-laden-killing-legal-international-law-experts-divided-282739.
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By contrast, the BBC cited international law specialist Benjamin Ferencz as
arguing, “Killing a captive who poses no immediate threat is a crime under
military law as well as all other law”>*

This controversy might serve as an intriguing test case of the question under
discussion. Tosfos’ formulation, as we saw, might suggest that killing an enemy is
acceptable during wartime even if he poses no direct threat, whereas the other

sources cited state explicitly that only combatants who presently pose a threat
may be killed.

Killing to Achieve a Legitimate Military Objective

Even if killing enemies who pose no direct threat is fundamentally forbidden,
there are numerous sources that allow killing even non-threatening enemies
when this is necessary for the purpose of achieving a legitimate military goal.

One such source is a passage in Divrei David Turei Zahav, the Taz’s work on
Rashi’s Torah commentary. The Torah relates (Bereishis 14:18) that after Avraham
went to war against the four kingdoms that had captured his nephew, he was
met upon his triumphant return by Malkitzedek, who hosted a celebration in
Avraham’s honor. Rashi comments that Malkitzedek brought food and wine
because it was customary to bring food provisions to nnnon »y»» — weary war-
riors returning from battle. The Taz explains that Malkitzedek wanted to show
that although Avraham could have rescued Lot and his property without killing
enemy soldiers, Avraham was nevertheless justified in killing them because
this was a legitimate war waged against an invading army. Malitzedek publicly
treated Avraham and his men as soldiers returning from war to express that
the conflict they waged was an actual war, and thus the killing was justified.
The Taz makes mention in this context of the aforementioned law of 1»xnb 51
Iarn TR, which requires stopping a qmn through means other than killing
when this is possible. Since Avraham’s operation was carried out in the context
of formal warfare, the Taz writes, this requirement did not apply, and Avraham
was thus allowed to kill the marauders, even though he could have rescued Lot
through other means.

Similarly, the Maharal of Prague, in his Gur Aryeh (Bereishis 34:13), writes
that when Jews come under attack by another nation and must wage war to
defend themselves, the military objectives may justify the killing of innocent
enemy civilians. The Maharal advances this theory to explain Shimon and Levi’s
deadly assault on the city of Shechem following the abduction and rape of their
sister. Shimon and Levi regarded the crime committed against their sister as an

24. BBC, May 12, 2011. Available at http://www.bbc.com/news/world-south-asia-13318372.
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act of aggression that warranted a military response, and in the context of formal
warfare, it sometimes becomes necessary to kill innocent civilians.?

Another relevant source is the Radak’s commentary to Sefer Divrei Ha- Yamim
I(22:88), where the Radak explains the reason given by the prophet for why King
David was not permitted to build the Beis Ha-Mikdash. The prophet informed
David that he could not build the Temple because of the large amount of blood
that he spilled waging war,?® and the Radak explains that this refers to the killing
of innocent civilians. This was justified as part of David’s military operations,
the Radak writes, but it nevertheless disqualified him from the exalted role of
building the Beis Ha-Mikdash. In the Radak’s words:

WIY1 RY 2”YR1 DTOM D0 DOWIR TN PAY TWAR...OMR JOV TWR D00 DT
19 107NV 1170 YaR LLInRY RN HRIWIA IR XYY DYWIN MYIY 1IN0 0 by
...1290 MIVYY NY NI959 MHVY RINY WIPNRA NP2 MR WIn 2179 DNT MY

Among the blood of the gentiles which he shed...it is possible that there
were good, upstanding people. Nevertheless, he was not punished for
them, because his intention was to eliminate the wicked so they would
not invade Israel and to save himself... But since it happened that he
spilled a large amount of blood, he was prevented from building the
Beis Ha-Mikdash, which is for peace, atonement of sin, and a glorious
place of prayer...?”

The unique status of warfare is also expressed in Sefer Shmuel I (15:6), where we
read that King Shaul urged the friendly Keini tribe to distance themselves from
the Amalekites before Shaul led Bnei Yisrael to battle against Amalek. Shaul
warned the Keini, my 79018 19 — that they might be killed together with Amalek
if they remained in the vicinity. This, too, would appear to indicate that killing
innocent civilians is permissible when this is necessary as part of a legitimate
military conflict.?®

25. Significantly, Yaakov strongly condemned Shimon and Levi’s violent response. Even if
we accept the Maharal’s halachic explanation of Shimon and Levi’s assault on Shechem,
Yaakov’s condemnation demonstrates the severity of the matter and the extreme caution
that must be exercised during warfare to minimize casualties.

26. 199 NXIR NIV 0727 D'NT I NVWY 172 N1aN XYY M MNNom Niaw 179 oT.

27. The Radak’s comments serve as an important expression of the Jewish ethic of warfare,
which, on the one hand, recognizes the harsh realities of military conflict that often
necessitate the killing of innocents, while at the same time demanding that we feel
uneasy and discomfited by this unfortunate outcome. According to the Radak, David
was justified in shedding innocent blood, but since this falls far short of the ideal to
which we are to strive, the bloodshed disqualified him from building the Mikdash.

28. This proof was brought by Rav Asher Weiss, Minchas Asher, Parshas Shoftim (chapter



KILLING A NEUTRALIZED TERRORIST 359

By the same token, there would conceivably be room to allow killing enemy
combatants even after they flee, surrender, or no longer pose an immediate
threat, if this is deemed necessary for achieving a legitimate military objective.
One possible source for this conclusion, as noted by Rav Yaakov Ariel,?® is King
David’s testimony of how he pursued his enemies until they were eliminated:
omba 7Y VR R DPWRVR NTIR (Shmuel 11 22:38). If it is determined that killing
immobilized or otherwise non-threatening combatants is a necessary measure
for defeating the enemy and ensuring victory, then this is permissible, even
though the combatants do not pose an immediate threat to anyone’s life.

This conclusion opens the possibility of permitting killing neutralized terror-
ists even after they no longer pose an immediate threat. While terrorism clearly
differs from conventional, battlefield combat, nevertheless, it seems reasonable
to view Arab terror against Israelis as part of the ongoing war that has been
waged against the State of Israel since — and, in fact, well before — its establish-
ment. The overwhelming military superiority of the Israel Defense Forces has
compelled the Arab foes of the Jewish State to resort to random knife attacks, but
these attacks constitute part of the violent conflict that has unfortunately been
forced upon Israel ever since it declared statehood. If, indeed, we view these
attacks as part of an ongoing military campaign against the Jewish State, then
the standard laws of 911 do not apply. The question of whether a restrained or
incapacitated terrorist should be killed then hinges on the difficult question of
whether this would help Israel obtain its military objective, which is ensuring
the peace and security of its citizens. To the extent to which eliminating terror-
ists even after incapacitation helps achieve this goal, it would be permissible.

However, since this possibility rests solely on the present state of war, the
protocols for handling disabled terrorists must be made by the government, the
body that is responsible for waging this war. Rav Ariel writes:

Y'Y IR, MI2YNIN Y HRINNY NN PNDR IR NRWI RNV DIWN RPNT,INNINY ROR
MNYNA YW ANNYRN L, NRTA 17PN 00079 DWIR MY KDY, NNR DTN DYDY MIND
NR NION MNDRN NII0NN NP2 .1PHYYIN NIIDNY VIGN NYHVWNI HI PYRI NPININ

T 03 V19N NRY HHIN

However, specifically because of the public nature of war, it must be
waged by the government, or by a single public authority, and not by
private individuals. Moreover, the war’s success depends primarily upon
the individual’s obedience to the general framework. The breakdown

32).
29. “Ha-Intifada Be-Halacha,” Techumin, vol. 10.
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of the public framework endangers both the public and the private
individual.

If we indeed view isolated, random terror attacks within the larger framework
of the decades-old Arab war on Israel, then the elected government of the State
of Israel is authorized to decide how to most effectively wage this war and
respond to these attacks. Given the complex nature of the Arab-Israeli conflict,
there is, of course, a lack of unanimity regarding the most morally and practi-
cally sound measures Israel should take to defend itself and achieve security.
However, notwithstanding the ongoing and often fierce public debate in Israel
as to how to best respond to Arab violence, the elected government has the
right and responsibility to make these decisions and determine effective policy
and protocol. This includes the protocol for handling a terrorist who no longer
poses a direct threat. Numerous factors must be taken into account in reaching
this decision, including the intelligence information that might be provided by a
captured terrorist, diplomatic concerns, and the legitimate fear of the long-term
repercussions of a law permitting killing a restrained oftender. While there is
certainly room for debate, the government authorized to wage this war is the
body responsible for making these difficult decisions.

As such, it would seem that from a halachic standpoint, soldiers and citizens
should obey the government’s directives in this regard, and abide by the rules of
engagement set forth by the State judiciary and military establishment.

INTERVIEW

Rav Yosef Viener
on Headlines with Dovid Lichtenstein™

If bin Laden had been captured alive, he would not be a 9111, because he would
have been brought to America, and, in the natural sequence of events, he would
not have posed a danger to anyone. Unfortunately, your average terrorist in
the street [in Israel] is up for political maneuvering, and down the line, after
hundreds of thousands of dollars [in medical costs] and an education in jail [that
will cause him] to be even more fanatical, he will be let out and will be a clear
and present danger to society.

In Sefer Melachim II (6) there is a fascinating miracle that Elisha does when
the king of Aram sent an army to get him. He was surrounded by soldiers, and
he asked Hashem to smite them all with temporary blindness. He then took
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them to Shomron, to the king, and he asked Hashem to open their eyes. The
king of Yisrael then asked whether he should kill them, and Elisha said (6:22):

MW7 1YIRN ON29Y DY ONY DY 7091 NNR JNYHIT J2IN2 AW TWRD .NON RY
ONTR YR 195M

Do not strike them. Do you strike those whom you capture with your
sword and your bow? Place bread and water before them, and they shall
eat, drink, and go back to their master.

Elisha made a political decision to give the prisoners food and let them go, and
he was right. They had a few decades of peace after that. But what was Elisha
telling him? That he should never kill POWSs? Or that here he did not [really]
capture them, [as] it was a miracle, and so he should try a different method?

Rashi says, maw ®an nnrw omr 110 73779 It sounds like he is saying, “Do
you always kill POWs? What for?” This sounds like the fallback position is not
to kill POWs. The Ralbag says this quite clearly:

19V 991,187 AT PR 27NVWHA 72N 72w NN TR DIWIRD NN RN 20MIR 19N Y
279N OMR NIV TURL AT IR PRY

Why should you strike them? Would you strike the people whom you
take prisoner with your sword and bow? This is improper, and it is cer-
tainly not proper in this instance, as God captured them.

But the Metzudos David and the Radak say the opposite — that he had no right
to kill them because this was not his doing. If it were a regular battle, then he
would have the right to eliminate them if he saw fit. According to this, the
fallback position is that if you feel it is necessary and prudent, you can eliminate
POWs. So, we have a dispute among the mefarshim what the fallback position is.

The Rambam in Hilchos Melachim (6:1) writes that before attacking, you
have to tell them youre coming [and provide them with an opportunity for a
peaceful resolution]: m>w 1% pr1PW 7Y YY1 DTR TY NN PYW Pr. And if they
surrender and do teshuva, you don’t kill them... If they accept the terms, then
everything is fine. But if they don’t accept the agreement, you kill all the adult
males (6:4): 90 0710 Y Pamm nnndn onny pww. It is not clear whether the
males are killed during battle or even afterwards. The implication is that you kill
them even after they surrender.

I believe that there is ample evidence, and there are Rishonim who hold, that
you can eliminate them, because if they came to fight, then they are dangerous
and will pose a danger next time. This is certainly true of a terrorist who is not
coming on his own, and terrorists become more hardened in jail and are even
more dangerous when they get out...
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The practical issue here is that we are not fighting an army, people who
would honor a truce. This is a person who is out 31 Tnwnb. There’s very little
chance of him doing teshuva in the process, and he’s dangerous...

D.L.: But is it true that “once a 977, always a 9m7°?

If it’s a crime of passion, a one-time thing by a nice guy, then of course not.
But if it’s a person who says his existence is to eliminate the enemy, then yes...

There is one very important caveat.. People cannot lose sight of the fact that
we need to be concerned about what ovyn mmx will say [and the repercussions
of such actions]. If eliminating someone when he was already down will cost
more lives — we need to look at the bigger picture. [If] international opinion
would not support it, and if this would have a negative impact, then we can’t do
it. It's a 'n »%n and it’s dangerous. There could be a serious backlash. We need
to consider what would work to save the most lives.

* Broadcast on 19 Marcheshvan, 5776 (October 31, 2015).



