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A Child who's an apikorus- To be Mekarev or Merachek- accept or reject?
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Selected emails from our listeners

Dear Rabbi Lichtenstein,

Firstly, I would like to express my sincere gratitude for your efforts in creating and hosting the
program.

Many stressful days in work have had a "v'nehapach hu" from stressful to inspiring thanks to
my headphones and your podcasts, even though | disagree with about 5% of your opinions.

As you have often announced that feedback is welcome, | would like to comment on Dr.
Pelcowitz's comment on 2/4/17 that the Torah's injunctions regarding yesomim are limited to
an orphan who experienced the trauma of losing a parent as opposed to a child born without
a father.

It is ironic that you introduced the topic by defining it as a social issue rather than a halachic
one, and the conclusion is apparently a halachic determination made by a non-Rabbinic
source. If you have any Halachic sources for this definition of the (presumably) Issurei
D'oiraisa involved, | would appreciate hearing them.

Thank you again, and Tizke Imitzvos.

Yehuda Davis
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'The hardest thing in the world is to lose a child’

Israeli Couple Wins Right to Produce and Raise
Grandchild from Fallen Soldier Son’s Sperm

November 16, 2016
by Renee Ghert-Zand

Kfar Saba — Like many couples in their
early 50s with grown children, Irit and
Asher Shahar look forward to becom-
ing grandparents in the near future. The
Shahars, however, plan on welcoming their

first grandchild in a highly unconventional
way. L

Ever since their son Omri, a captain in
the Israeli Navy on active duty, was killed in a June 2012 car crash at the age of 25,
the couple has fought the state to gain the legal right to produce a child from their
son’s posthumously-retrieved sperm. The Shahars plan to raise that child themselves.

Irit and Asher’s hard-fought battle ended this past September in a precedent-
setting ruling. The Petah Tikvah Family Court granted permission for them to raise
a child created from their deceased son’s sperm and a purchased female egg. The
embryo would be carried by a gestational surrogate.

The court’s decision is believed to not only be a first for Israel, but also for the
world. Since 2003, Israeli regulations have allowed for posthumous sperm retrieval
for the purpose of later insemination or IVF by a surviving female partner. In the last
decade there have also been numerous instances of parents legally providing their
sons’ posthumously retrieved sperm to single women wishing to become pregnant. In
those cases, the women were the biological mothers of the children. They raised the
children, and the parents of the posthumous sperm donors remained in the picture
as engaged grandparents.

Despite the September ruling, however, the state is currently preparing an appeal
linked to the unusual circumstance of the Shahars’ desire to be, in effect, both grand-
parents and parents to Omri’s offspring. In the meantime the court has issued an
injunction preventing Irit and Asher from accessing and using Omer’s stored gametes.
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“As soon as the injunction is lifted, we are going to move on things right away,” Irit
told The Times of Israel in an interview at the spacious Kfar Saba home she shares
with Asher and their youngest daughter, 16-year-old Lotem. A second daughter, Inbar,
26, was recently married.

Confident the state will not succeed in its possible appeal, Irit believes it is not
unrealistic for her and her husband to hold Omri’s biological son or daughter in their
arms within a year or two...

The Shahars, who have already spent hundreds of thousands of shekels in their
quest to continue their son’s biological line, remain undaunted. Cost, including sur-
rogacy fees reaching as high as $130,000 in the US, is no object.

“I am ready to sacrifice so that Omri will have a continuation here in Israel,” Irit
insisted.

Irit said she understood people’s opposition, but that she can’t understand the
cruelty with which some critics have expressed their disapproval. She is especially
hurt by erroneous assumptions that she and Asher are just doing this so they can
collect from the state. (The Defense Ministry does not make regular allowance pay-
ments to orphans of fallen IDF soldiers.)

“It angers me that people respond this way to someone who has experienced
such a terrible fate,” Irit shared.

Asher put the legal battle’s hardships into perspective.

“The legal process and its pressure are nothing compared to the depths of our
grief. The hardest thing in the world is to lose a child. All the other things that people
complain about in life are tiny and inconsequential in comparison,” he said.

An unprecedented court decision, but not a legal precedent.
While all professional experts the Shahars approached were sympathetic to their
plight, only some were willing to support their case. One of them was philosopher
Asa Kasher, who related to the bereaved parents’ pain on a personal level. Co-author
of the IDF Code of Ethics and himself the father of a fallen soldier, he provided a
key opinion that helped sway Judge Yocheved Greenwald-Rand to rule against the
state’s claims, as reported in Ha'aretz, that the child would be subject to a “planned
orphanhood,” and would be “fragile in relation to children from normative families.”

The judge wrote in her opinion that “there is nothing unacceptable about the way
[the Shahars] chose to deal with their bereavement and their request to give their
late son descendants and raise them as their own.”

The opinion further stated that whereas many children are brought into the world
in less than favorable circumstances and suffer for it, this child would be born into a
loving, supportive family deemed by the court to be more than fit enough to raise it.
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The world looks on

As the court’s decision in favor of the Shahars pushes the bioethical envelope here
in Israel, the world looks on with interest. Some countries permit posthumous sperm
retrieval when the deceased has left a written directive. Others such as France,
Germany and Sweden ban it outright.

In the US, the law in this regard has varied from state to state, and key legal cases
have centered more on the inheritance and social security consequences of the use
of such sperm, rather than on permission for its use.

According to Harvard University law professor I. Glenn Cohen, a leading expert
on the intersection of bioethics and law, there are many issues to be considered in
cases such as the Shahars’. These include the invasion of the body, the right not
to procreate or be a parent, harm to the children (as well as to other children in the
family), rights claims of grandparents, and intent of the deceased.

While Cohen preferred not to comment in
detail on the Shahar case, he did tell The Times
of Israel that he was not taken aback by the
Israel court’s decision.

“I will say that Israel is well known in terms
of policy, culture, and court decisions as one of
the most pro-natalist countries in the world — o :
think about the funding for IVF in Israel which  |rit Shahar at her son Omri’s grave in Kfar
is about as robust as any country | know of,”  Saba. (Courtesy)
said Cohen.

“The whole effect of the halachic [Jewish religious law] view of be fruitful and
multiply no doubt has an impact here too, so it doesn’t surprise me if Israel authorizes
posthumous reproduction in these cases where many other countries would not,”
he said.

Irit and Asher recalled their son speaking many times about wanting to marry and
have a large family. Therefore, they are certain they are doing not only what is right
for them and their daughters, but also what their son would have wanted.

According to Asher, they are doing it not only for their own family, but also for
parents the world over.

“It is important for everyone to know that if you lose your child, it doesn’t mean
that you lose the chance for his children to be born,” Asher said.

Copyright © timesofisrael.com
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Fathering a Child After Death

In June 2012, Omri Shahar, a Captain in the Israeli Navy, was tragically killed in
a car accident near Rishon Letzion, along with First Lieutenant Rafael Bublil.
After the tragedy, Omri’s parents, Irit and Asher Shahar of Kfar-Saba, decided
to have sperm removed from his body and stored for later use in the produc-
tion of a child, whom they would then adopt and raise. A tense and costly legal
battle ensued, and it was only four years later, in September 2016, that a court
in Petach-Tikva granted Irit and Asher the right to produce a child from their
fallen son’s reproductive material and raise that child.

According to a Times of Israel report covering the story,! posthumous
retrieval of sperm has been allowed in Israel since 2003 for the purpose of
impregnating a surviving partner, and more recently, Israeli courts have per-
mitted parents to have sperm removed from their deceased sons and used to
impregnate single women desiring to conceive through artificial insemination.
The Shahars’ case marks the first time a deceased man’s parents were given the
right to have the sperm conceive a child whom they would adopt and raise as
their own.

Would halacha approve of such a practice? Is it permissible, from a halachic
standpoint, to extract a man’s reproductive material after death and to then use
it to artificially inseminate a woman??

A second halachic question relates to the possible implications of this pro-
cedure vis-a-vis the obligation of m. The Torah (Devarim 25:5-10) requires
that when a married man dies without children, his widow must either marry
his brother (m), or be “released” from the levirate bond through the nx5n

1. See media article above.

2. This essay will deal exclusively with the question of extracting sperm from a deceased
male’s body, without addressing the issue of artificial insemination for a married couple
that is incapable of producing children through cohabitation. The consensus among the
halachic authorities permits the extraction of sperm from a husband for the sake of arti-
ficially inseminating his wife (see Maharsham 3:268; Zekan Aharon, Tinyana 97; Iggeros
Moshe, E.H. 2:18). The notable exception is Rav Malkiel Tzvi Tannenbaum of Lomza
(Divrei Malkiel 4:107), who forbade this practice, arguing that given the possibility that
the doctor may not in the end use the sperm for insemination purposes and the chance
that the sperm may be ineffective in fertilizing the ovum, producing sperm for this
purpose constitutes “wasting seed” (nYva» y7r nrxin). For a discussion of other halachic
aspects of artificial insemination, see the next chapter, “Is Artificial Insemination an
Option for Unmarried Women?”
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ritual performed by the deceased’s brother. Nowadays, n¥'9n is always performed
instead of m. If a man’s only child is produced from sperm extracted from that
man’s body after his death, would that child suffice to absolve the widow of the
need to undergo n¥Y)n?

I. nrana mor nn — Deriving Benefit From a Human Corpse

The Gemara in Maseches Avoda Zara (29b) establishes that it is forbidden to
derive benefit from a human corpse. This prohibition is derived from a textual
parallel between the Torah’s brief account of Miriam’s death (o ow nnm —
Bamidbar 20:1) and the command of noyy nvy, the special ritual performed
when a murder victim is found between cities, in which a calf is killed for
atonement (n%yn nR oW 1w — Devarim 21:4). The Gemara infers that just
as it is forbidden to use the navy vy for personal benefit, as it has the status
of a quasi-sacrifice, it is similarly forbidden to use a human body after death.
The consensus among the poskim follows the straightforward reading of the
Gemara, which indicates that benefitting from a human corpse constitutes an
outright Biblical violation.? Seemingly, using sperm taken from a human corpse
to produce a child would violate this prohibition, as the inseminated woman is
clearly deriving practical benefit from part of the deceased’s body.

Using Body Parts for the Deceased’s Honor

One might argue that the Torah prohibition against deriving benefit from a
human corpse is intended for the sake of nnn ™15 — preserving the deceased’s
honor — and that this prohibition would thus not forbid making use of some-
one’s body after his death for the sake of his honor. In the case under discussion,
particularly if the deceased had not fathered any children during his lifetime,

3. Shach, Y.D. 79:3; Mishneh Le-Melech, Hilchos Avel 14:21; Sedei Chemed 9:51. The Mishneh
Le-Melech there asserts that the Rambam considered this a Rabbinic prohibition, but the
Chida (Birkei Yosef, Y.D. 349) rejects this claim and insisted that benefiting from a corpse
constitutes a Torah prohibition even according to the Rambam. Some draw proof to this
conclusion from the Ramban’s ruling in Hilchos Maachalos Asuros (11:1) that drinking
wine that had been used in pagan worship is forbidden for consumption by force of the
comparison drawn in the Torah between such wine and pagan sacrifices (v»nar 1on qwx
D201 7 W a8 — Devarim 32:38). This inference is based on the Gemara (Avoda
Zara 29b), which establishes the prohibition against benefiting from pagan sacrifices
on the basis of the fact that such sacrifices are considered like human corpses (*nar1yoxn
onn — Tehillim 106:28). Since the Rambam bases the prohibited status of ritual wine
on this inference, he must, ipso facto, recognize the Biblical prohibition against deriving
benefit from a human corpse.
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producing children from his reproductive material ensures a biological legacy
that he would otherwise not leave behind. Far from being a cause of disgrace,
extracting sperm for the sake of producing offspring would certainly appear to
be in the posthumous interest of the deceased. Perhaps, then, the prohibition
against deriving benefit from a human corpse, which the Torah introduced to
preserve the dignity of the deceased, would not forbid the extraction of sperm
to produce a child and thereby perpetuate the man’s memory and legacy.

Several sources, however, indicate that to the contrary, the prohibition
against making use of a human corpse stands independently of the concern to
preserve the deceased’s dignity. Rav Yosef Engel (Beis Ha-Otzar, kelal 8, 2) writes
that a living human being is endowed with sanctity, and the loss of this special
sanctity with a person’s death results in what Rav Engel calls :y>n (contamina-
tion). This my>n, he writes, is the basis and source of the prohibition against
making use of the body. According to this approach, we certainly have no reason
to distinguish between benefit that brings disgrace to the deceased and benefit
that brings him honor. Therefore, preserving the deceased’s legacy would not
offer us any grounds for an exception to this prohibition.

Similarly, Rav Moshe Feinstein rules (Iggeros Moshe, Y.D. 3:140, 4:59) that a
deceased person’s remains may not be taken for the purpose of medical research,
even if this was his explicitly stated wish during his lifetime. A person does not
enjoy ownership over his body, Rav Moshe explains, as the human body is given
to him on loan, as it were, to use during his lifetime. After death, the body in its
entirety must be interred, regardless of the deceased’s wishes to the contrary.*
Clearly, then, honoring a deceased person by producing offspring would not
permit the use of his reproductive material after death.

It is important to distinguish in this regard between two distinct prohibi-
tions: benefiting from a corpse and disgracing a corpse (nnn %w1). The Rashba
(Responsa 1:369) writes that although it is generally forbidden to tamper with a
human corpse out of concern for the deceased’s dignity, postmortem procedures
are allowed when this serves the purpose of preserving the deceased’s dignity.
The question addressed by the Rashba relates to a procedure to hasten the body’s
decomposition so that it can be transported for interment in the deceased’s
specifically chosen burial site. Such a procedure, the Rashba rules, is permissible,
since the prohibition of nnn 5™ is defined as disgracing the deceased; thus,
postmortem tampering intended for his honor is allowed. This is quite different
from the prohibition against deriving benefit from a corpse, which, as we have
seen, does not relate to the concern for preserving the deceased’s dignity.

4. We do not discuss here the question of harvesting organs from a brain-dead patient to
save a gravely ill patient, which is an entirely separate issue.
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A “Resurrected” Body Part

Nevertheless, according to one prominent 20" century posek, we might be able
to permit the posthumous extraction and use of sperm by viewing the material
as “resurrected” in the woman’s body.

Rav Isser Yehuda Unterman, in a responsum cited and discussed by Rav
Shlomo Zalman Auerbach (Minchas Shlomo, Tinyana 97), permitted transplant-
ing a cornea taken from a deceased person into the eye of a live patient. This
does not violate the prohibition against benefiting from a human corpse, Rav
Unterman averred, because this prohibition applies only to a “dead” body part.
Once the cornea is implanted within the living patient’s eye, it is “resurrected,” as
it were, in the sense that it again becomes functional. Rav Shlomo Zalman sug-
gests an analogy to the case addressed by the Mishna (Terumos 9:7) of a sapling
designated as nmn (a gift for the Kohen) that became xnv, but was then planted
in the ground. The planting has the effect of divesting the tree of its status of
impurity, as it is, in effect, “born” anew. In a similar vein, the cornea regains its
“living” status by being implanted in the eye of a living human being, and is thus
no longer subject to the prohibition against deriving benefit from a dead body.

Conceivably, this rationale could apply to insemination as well. Even though
the sperm is taken from a corpse, and is thus forbidden for benefit, the moment
it is injected into the woman’s uterus, it becomes a functional part of a living
human organism. As such, it becomes permissible for use, as it is no longer
deemed part of a deceased person.

However, while it is indeed likely that Rav Unterman would approve of this
posthumous procedure, Rav Shlomo Zalman Auerbach did not accept his view.
He argued that if benefit from something is halachically forbidden, then trans-
forming it into something that is no longer forbidden is prohibited as well, since
in the end, one derives benefit from the forbidden entity. Rav Shlomo Zalman
notes the case of n9nn>% Mmo>x pHYvan — intentionally mixing a small amount of
prohibited food with a much larger amount of permissible food so that the entire
mixture will be permissible. While the intentional creation of such a mixture is
clearly forbidden, some authorities maintain that this prohibition applies only
on the level of Rabbinic enactment. Rav Shlomo Zalman notes, however, that
according to all views, this would be forbidden on the level of Torah law when
dealing with a food for which not only consumption, but also all other kinds of
benefit, are forbidden. Making forbidden food permissible through the process
of 1 (“nullification” by a majority) effectively amounts to benefit. Therefore,
if benefit from the food is forbidden, knowingly triggering 5101 is forbidden. By
the same token, Rav Shlomo Zalman reasons, “resurrecting” a body part taken
from a human corpse through transplantation would violate the prohibition
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against deriving benefit from a corpse. In his view, then, it would likely be for-
bidden to extract sperm from a deceased man for insemination, even though
the sperm is “resurrected” inside the woman’s body.

Hair and Skin from a Human Corpse

Another possible argument that could perhaps be advanced for permitting post-
humous fathering is that sperm may be viewed as extraneous matter, and not as
an actual part of the deceased person’s body.

Such a possibility might hinge on a debate among the Rishonim concerning
the status of hair taken from a deceased person — an issue that was debated
already by the Amoraim, as discussed by the Gemara (Arachin 7b). While the
Rambam (Hilchos Avel 14:21) permits the use of a deceased person’s hair, the
Shulchan Aruch (Y.D. 350:2) follows the stringent position, forbidding the use of
even hair taken from a corpse. We may reasonably assume that the sperm found
inside a deceased person’s body is no less “extraneous” than his hair. Thus, if the
Shulchan Aruch forbids benefiting from the hair, it would likewise be forbidden
to use sperm taken from the body.

One might, however, suggest comparing sperm taken from a deceased
man to skin taken from a deceased person, which some Rishonim permit for
use. Tosfos (Nidda 55a) raise the possibility that since the prohibition against
benefiting from a human corpse is, as mentioned above, rooted in the implied
association between a corpse and sacrifices, it does not apply to skin, since the
hide of sacrificial animals is permissible for use (once the sacrificial blood has
been sprinkled). Just as the skin of sacrifices is permissible, Tosfos contend, the
skin of a human corpse should likewise be permitted for use. This theory is also
proposed by the Rashba in one of his responsa (1:365).

The halachic status of skin taken from a corpse is addressed by the Rishonim
in the context of a perplexing comment made by the Gemara in Maseches Chullin
(122a). The Gemara establishes that although the skin of a deceased person
is not, strictly speaking, considered xnv (ritually impure), the Sages legislated
that it be treated as such, in order to prevent people from using their deceased
parents’ skin as carpets. The implication of the Gemara’s remark is that using a
deceased parent’s skin as floor carpeting is technically permissible, but as this
would be inappropriate, the Sages proclaimed the skin xnv, which would prevent
people from making practical use of them. The Rashba, in the aforementioned
responsum, cites those who drew proof from the Gemara’s comment that skin
taken from a deceased person is, indeed, permissible for use.

The Rashba refutes this proof, however, noting that Chazal were perhaps
concerned about foolish people who are more deterred by the status of nxmwo
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assigned to the skin of their deceased parents than by the strict prohibition
against deriving benefit from a human corpse. The designation of skin as xnv
was made specifically to prevent against violations of the halacha forbidding
benefit from the skins, a prohibition that some people would likely otherwise
ignore. The Rashba concludes that he prefers this understanding of the Gemara,
according to which skin from a deceased person is forbidden for use.

The Ramban and Ran add a different explanation, suggesting that the
Gemara speaks of people who would spread the skins of deceased loved ones
and eulogize them in front of the skins. The concern was that with time, people
might forget the origins of these skins and then use them as carpets. According
to this approach as well, the Gemara never considered the permissibility of
making use of skin from a deceased person.

This also appears to be the position taken by the Rambam, who writes
(Hilchos Avel 14:21), viywn pin 1913 nxana 1or nnn — “The entire corpse is forbid-
den for benefit, except its hair” This clear-cut ruling would certainly indicate
that every part of the corpse is forbidden with the exception of the hair.

To this we might add the fact that, as we have seen, the Shulchan Aruch
forbids the use of even hair taken from a human corpse. It stands to reason that
if the hair is forbidden for use, then certainly the skin, which is more integral to
the body than the hair, is forbidden.”

5. Several Rishonim — including the Rashba himself — offer this explanation of the
Gemara’s remark in their commentaries to Maseches Chullin. See Ramban and Tosfos
Ha-Rosh.

6. Interestingly, however, Rav Shlomo Eiger (Gilyon Maharsha, Avoda Zara 29b) asserts
that the Rambam permits benefiting from the skin of a deceased person, based on the
Rambam’s ruling (Hilchos Avodas Kochavim 7:3) that the skin of pagan animal sacrifices
are permissible for benefit. The Gemara infers the prohibition against benefiting from
pagan sacrifices from the comparison made by a verse between such sacrifices and
human corpses. Thus, if the Rambam permits the use of skins of pagan sacrifices, he
must also permit the use of skin of a human corpse. It is unclear how Rav Shlomo Eiger
would reconcile this inference with the Rambam’s categorical ruling in Hilchos Avel
forbidden the use of the entire corpse with the exception of its hair.

7. Indeed, the Chasam Sofer, in his commentary to Chullin, notes that according to the

view that hair taken from a corpse is forbidden for use, it is clear that the skin is likewise
forbidden, a fortiori.
Elsewhere (Avoda Zara 29b), the Chasam Sofer writes that just as a deceased person’s
shrouds are forbidden for use, since they were placed on the body for it be buried in
them, the deceased person’s skin is likewise forbidden for use, according to all opinions,
since the intention is to bury the body in the skin. Those Rishonim who permit deriving
benefit from the skin of a human corpse, the Chasam Sofer contends, refer only to the
rare case in which the intention before the person’s death was for his skin to be removed
from his body before burial.
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In conclusion, it would seem that there is no room to permit using sperm
taken from a corpse on the basis of its being considered extraneous matter and
not an actual part of the body.

INNIN 7179 ROHY

Another factor to consider in determining the permissibility of extracting
sperm from a deceased person is the rule established by the Gemara in Maseches
Pesachim (24b), ynRin 797 X9R DYy Pp1% Pr nnnaw pnor 93 — “All Torah pro-
hibitions are violated only in the normal manner of benefit” When the Torah
forbids deriving benefit from a particular object, the prohibition applies only
to the standard uses of that object. It is permissible on the level of Torah law to
derive benefit from a forbidden object in an unusual manner, i.e., for a purpose
for which it is not ordinarily used.

Later, the Gemara qualifies this rule, stating that it was stated only in regard
to prohibitions that the Torah formulates by forbidding consumption. When the
Torah introduces a prohibition against eating a certain food — which is under-
stood as referring to other forms of benefit as well, and not merely consumption
— we apply the prohibition only to standard types of benefit. However, when
the Torah introduces a prohibition without specifying consumption, then all
forms of benefit are included in the prohibition, even unusual ways of using the
object in question.®

How would this rule apply with regard to the prohibition against deriving
benefit from a human corpse? This prohibition, as noted, is based upon an
association indicated by the Torah between a human corpse and navy nvy,
which is forbidden for benefit by virtue of its being a quasi-sacrifice. It would
seem, then, that if sacrifices are forbidden only ynxin 7175 — for standard forms
of use — then a human corpse should similarly be forbidden only for ordinary
uses, and not for unusual forms of benefit.

The issue of whether sacrifices are forbidden for all uses or only ynxin 112 is a
matter of debate among the Rishonim. The debate revolves around the Gemara’s
remark in Maseches Pesachim (26a) that one may sit just outside the wall of
the Beis Ha-Mikdash and benefit from the shade it produces. Rashi and Tosfos
explain that although one may not derive personal benefit from the structure
of the Temple, sitting outside the wall to benefit from its shade is permissible
because it falls under the category of ynxin 7313 ®9w. Walls of buildings are con-
structed to provide shelter for those inside, not for people situated outside the

8. The Gemara makes this point in reference to kilayim, from which any kind of benefit is
forbidden since the Torah does not formulate this prohibition as a prohibition against
consumption (Devarim 22:9).
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building. Therefore, sitting outside the Temple’s wall and benefiting from its
shade is considered an abnormal form of benefit, and is thus permitted.® By
contrast, the Rambam (Hilchos Me’ila 5:5) writes that one may benefit from the
shade of sacred structures only because this prohibition does not apply to hal-
lowed objects attached to the ground. The implication, as noted and discussed by
Rav Moshe Feinstein (Iggeros Moshe, Y.D. 1:229), is that ynxin 7773 is not a factor
when it comes to the prohibition against benefiting from sacred objects. As such,
it would seem that according to the Rambam, the prohibition against benefiting
from a human corpse, which is rooted in the prohibition against benefiting from
sacrifices, would apply even to unusual forms of benefit.

This debate does not appear to have been conclusively resolved. The Radbaz
wrote a responsum about the permissibility of the use of mummies for medici-
nal purposes (3:548), concluding that this form of benefit constitutes 7175 89w
inrin and is thus permissible. This view is adopted by several Acharonim.!® By
contrast, Rabbi Akiva Eiger, in his commentary to the Shulchan Aruch (Y.D.
349), citing the Ginas Veradim, disputes this position and maintains that all uses
of a human corpse are forbidden, even non-standard forms of benefit.

The question then becomes whether extracting sperm from the body of a
deceased male for insemination qualifies as “unusual” benefit from the corpse.
On the one hand, one might argue that sperm found inside a dead body has no
other useful function than fertilization through artificial insemination, and thus
such utilization of sperm is precisely its “ordinary” form of benefit. However, one
might counter that to the contrary, after a person’s death, the sperm in his body
is no longer considered to be reproductive material designated for the purpose
of fertilization. We might even go further and contend that the “normal” use of
sperm is fertilization through intercourse, and not via artificial insemination,
even during a man’s lifetime. Accordingly, we should perhaps deem the post-
humous extraction of semen for fertilization 1nxin 7773 ®YW, such that it would
be permissible according to the view of the Radbaz, assuming that allowing
the widow to bear offspring from her late husband offers the same grounds for
leniency as treating an illness.

This question likely hinges on another question inconclusively addressed
by Rav Tzvi Pesach Frank (Har Tzvi, Y.D. 277) concerning corneal transplants.”

9. Tosfos comment that although the Torah does not formulate the prohibition of n%yn
(benefiting from hallowed property) as a prohibition against consumption, nevertheless,
the Gemara elsewhere associates this prohibition with the prohibition against benefiting
from nmn, which is indeed introduced as a prohibition against eating nmn.

10. Rav Shmuel Landau, Shivas Tziyon (62); Rav Shlomo Kluger, Mei Nidda (p. 52); Mishneh
Le-Melech, Hilchos Avel 14.

11. See the appended notes to this responsum published at the end of the volume (p. 258),



FATHERING A CHILD AFTER DEATH 195

Rav Frank raises the possibility of considering transplanting a cornea into a live
patient yxin 7173 ®YY, since once a person dies, his cornea is no longer slated
to serve the function of facilitating vision. On the other hand, one might insist
that facilitating vision is precisely the cornea’s purpose, and thus implanting it
into a live patient so that he can see is actually its “standard” use.

Rav Moshe Feinstein addresses a similar question regarding the transplan-
tation of organs from a human cadaver to a live patient (Iggeros Moshe, Y.D.
1:229). He writes that although nowadays it is not customary to use human
corpses for any purpose other than organ transplantation, nevertheless, this
form of benefit qualifies as 1nxin 7973 89V, since this is not the normal function
of a person’s organs. However, Rav Moshe firmly sides with the stringent view
of Rabbi Akiva Eiger, forbidding even unusual benefit from a human corpse,
and thus he concludes that it is forbidden to benefit from a deceased person’s
organs through transplantation. According to Rav Moshe, then, we certainly
cannot permit the use of a deceased’s posthumously extracted sperm on the
grounds of 1nrIN 7172 RHW.

Moreover, it is possible that even Rav Moshe would view the posthumous
extraction of sperm for fertilization as “normal” use, and thus consider it forbid-
den according to all poskim. Body parts are intended to sustain the individual’s
own body, and thus utilizing them to sustain someone else’s body would be
deemed abnormal use. Sperm, however, is specifically intended to exit the body
and fertilize an ovum. Conceivably, then, extracting sperm from a deceased man
for insemination would qualify as “normal” use of the sperm, and would thus
be forbidden even according to the Radbaz.

Regardless, as noted, Rav Moshe ruled in accordance with Rabbi Akiva
Eiger’s view, and thus he would not permit extracting sperm posthumously on
the basis of the rule of 1nxin 7172 X5v.

mr

Another argument that may be advanced to permit this posthumous procedure
is that the volume of sperm taken from the deceased for fertilization amounts
to less than the minimum volume required for the prohibition to be applicable.

The Acharonim debate the question as to the minimum size required for
an object or substance to be considered forbidden for use. Generally, when
the Torah forbids a certain food for consumption, one must consume at least a
™1 (the volume of an olive) in order to be liable for a Biblical violation. Does
this rule apply as well to objects forbidden for other forms of benefit, or are

where the point of uncertainty is clarified.
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such prohibitions subject to different guidelines, and thus require a different
minimum size?

The Mishneh Le-Melech (Hilchos Me’ila 1:3) establishes that if the prohibition
is formulated by the Torah as a prohibition against eating, then the minimum
size is a 13 even with respect to other forms of forbidden benefit. When it
comes to such prohibitions, one is not liable for a Biblical violation unless he
derives benefit from a not of the forbidden food, regardless of the monetary
value of the benefit he enjoyed. However, with regard to prohibitions that are not
formulated in the Torah as prohibitions against consumption, one is guilty of a
violation by deriving benefit the value of a nv11a (the smallest unit of currency in
Talmudic times), regardless of the size of the forbidden object. Since the Torah
forbade the use of the object in question without any reference to consump-
tion, there is no reason for the violation to depend on any particular physical
size. The only relevant factor is the benefit enjoyed, and thus any significant
benefit — defined as a nv11a’s worth — suffices for the prohibition to take effect,
irrespective of the object’s physical properties. This is also the view taken by the
Peri Megadim (introduction to Hilchos Pesach 2:3).

Rabbi Akiva Eiger, in one of his published responsa (190), disagrees, and
maintains that physical size is never a factor with respect to forbidden benefit.
Even if the Torah formulates the given prohibition by forbidding eating the
product in question, one violates the prohibition by deriving a nv1a’s worth of
benefit from the product, regardless of its size. Even if one made use of a tiny
morsel of forbidden food, he has transgressed the Biblical prohibition if the
value of the benefit equals or exceeds one nvna.

Applying this debate to the question surrounding the use of a cadaver, we
must seemingly return to the earlier discussion concerning nxin 7775 XH>w. As
noted, Rashi and Tosfos would treat the prohibition against the use of a human
corpse as a prohibition formulated in terms of consumption. According to this
view, the permissibility of using a small piece of a cadaver would appear to
hinge on the debate between the Mishneh Le-Melech and Rabbi Akiva Eiger. The
Mishneh Le-Melech would permit the use of a substance amounting to less than
a 13,2 whereas Rabbi Akiva Eiger would forbid using such a substance if the

12. Atfirst glance, one might argue that even according to the view of the Mishneh Le-Melech,
benefiting from a small morsel of human remains would be forbidden by force of the rule
of 1w »xn — the notion that although one is liable to punishment only if his violation
involved the minimum requisite amount, one nevertheless commits a sinful act with
even a small quantity. Thus, for example, although one is liable to punishment for break-
ing the Yom Kippur fast only if he consumes the volume of a large date, nevertheless, it
is forbidden to consume any amount (Yoma 74a). Seemingly, then, benefiting from even
a minuscule portion of a corpse would be forbidden, irrespective of the debate between
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benefit is valued at a nv119 or more. However, as we saw, the Rambam seems to
forbid benefiting from a human corpse even in an unusual manner, since this
prohibition is not treated as a law associated with consumption, and this is the
position accepted by Rav Moshe Feinstein. In his view, then, benefit from any
quantity of human remains would be forbidden, even according to the Mishneh
Le-Melech.

In truth, however, it is possible that this question hinges on an entirely
separate issue. The Ran, in his commentary to Maseches Chullin (122a), cites
a view that the prohibition against using human remains is dependent upon
the status of nxmv assigned to human remains. In other words, only parts of a
cadaver that are deemed ritually impure are forbidden for use. This theory was
advanced to explain the aforementioned passage in the Gemara that indicates
that skins taken from a deceased person may, in principle, be used as carpeting.
The Gemara elsewhere (Nidda 55a) establishes that body parts that regenerate —
such as hair, nails, and skin — are not considered xnv after a person’s death. The
view cited by the Ran asserts that since skin does not — on the level of Torah law
— become impure after death, there is no prohibition against benefiting from it.®

According to this view, it would seem that a portion from a corpse compris-
ing less than a 1> would be permissible for use, since a body part detached
from a corpse is deemed xnv only if it comprises a n°r2 or more. This position is
cited by the Sedei Chemed (Maareches Mem, 103) in the name of other poskim.
Likewise, the Chasam Sofer (Y.D. 336) suggests that the Torah imposes an espe-
cially stringent status of nkmv upon a corpse specifically to prevent people from
deriving personal benefit from human remains. This would seem to imply that
body parts that are not considered impure are not included in the prohibition
against deriving benefit from a corpse. By extension, then, a portion of human

the Mishneh Le-Melech and Rabbi Akiva Eiger. However, as noted by Rav Tzvi Pesach
Frank (in the aforementioned responsum), the rule of myw »xn is not applicable to the
case of a small piece of human remains implanted in a live patient. The prohibition of
My woxn, as the Gemara explains, is rooted in the factor of *9110xr% mn — the possibility
of this small portion of forbidden matter combining with other small portions to reach
the requisite quantity. For example, if one eats a small portion of forbidden food, he
might then eat another small portion, and then another, until he eventually reaches the
volume of a 13, and thus each small portion is deemed independently forbidden. In
the case of a transplant, there is no possibility of deriving additional benefit to reach
the minimum required quantity. (See the notes to this responsum in Har Tzvi, p. 158.)

13. The Ran writes that those who advance this view draw proof from the Gemara’s account
in Maseches Berachos (5b) of Rabbi Yochanan, who lost all of his children and would
carry around a tooth taken from his tenth son in order to comfort bereaved parents.
Rabbi Yochanan was permitted to make use of this tooth, these Rishonim contend,
because a deceased person’s teeth are not deemed xnv.
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remains that it is too small for nkmv is not forbidden for use. Indeed, Rav Tzvi
Pesach Frank permitted the use a cornea taken from a cadaver because, among
other reasons, its size is smaller than a ro.

Accordingly, we might similarly permit the use of sperm taken from a
deceased person for the purpose of fertilization. Since only a very small quantity
of sperm is used — certainly less than a nrs — this procedure does not fall under
the prohibition against deriving benefit from human remains. Furthermore, it
stands to reason that since sperm is regenerated by the body, like hair and nails,
sperm extracted from a deceased person does not have the status of impurity
assigned to other parts of a cadaver. Hence, if we assume that the prohibition
against benefit hinges upon the status of impurity, a deceased person’s sperm is
entirely permissible for use.

We might, however, question Rav Frank’s ruling in light of the fact that
the Ran disputes the claim that the prohibition against using human remains
is linked to a corpse’s status of nxmv. He notes that hair taken from a corpse
is unquestionably excluded from the cadaver’s status of impurity, and yet its
status vis-a-vis the prohibition against benefit is subject to debate among the
Amoraim (as we noted above). This would seem to indicate that the prohibition
against using a corpse and the status of impurity assigned to a corpse are not
interdependent.

One could defend the view cited by the Ran by suggesting that the debate
among the Amoraim regarding the use of hair taken from a corpse hinges on
this very question of whether the prohibition against benefiting from a corpse
is linked to its status of nxmv. As we saw earlier, the Shulchan Aruch codifies
the position that hair taken from a corpse is forbidden for benefit, which might
prove that according to the accepted halacha, the prohibition against benefiting
from human remains applies independently of the status of nxmw. As such, we
should perhaps conclude that one may not make use of even a tiny morsel of
matter taken from a corpse.

Interim Summary

We have seen that the consensus view among the poskim would likely forbid
making use of posthumously extracted semen, although this would be permis-
sible according to those authorities who permitted corneal transplants. Rav
Unterman maintains that “resurrecting” a dead organ in the body of a live
patient is permitted, and Rav Frank asserts that a small organ such as a cornea
does not fall under the prohibition of benefiting from human remains, and a
transplant may constitute an abnormal form of benefit. It would appear that
in the case of a man who died childless and whose wife very much wishes to
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perpetuate his biological legacy, especially if it is known that this was the man’s
desire, we may rely on these rulings of Rav Unterman and Rav Frank to allow
inseminating the wife from the husband’s posthumously retrieved sperm.*

II. Absolving the Widow from ma’ and n¥5n

Let us now turn our attention to the question of whether a man’s posthumously
conceived child suffices to absolve the widow of the obligation of m or n¥9n.
As noted in the introduction, the Torah requires the widow of a childless man
to either marry his brother or to perform the n¥>n ceremony, which releases
her from this responsibility and allows her to marry any man she wishes. The
fascinating question thus arises as to the status of a widow who was impregnated
with sperm extracted from her husband’s body after his death. Whether or not
this procedure is halachically permissible, if it is performed and the widow
conceives and delivers a child, is she now absolved of the obligation of mw
and n¥Yn, since her husband had fathered a child? Or does the obligation take
effect the moment the husband dies without children, irrespective of his wife’s
subsequent conception?

Conception between Intercourse and the Husband’s Death

A similar question was addressed in a famous and controversial responsum of
Rav Yechezkel Landau (Noda Be-Yehuda, Mahadura Kama, E.H. 69). He notes
that, as the Mishna and Gemara in Maseches Yevamos (35b) unequivocally estab-
lish, if a woman is pregnant with her husband’s only child when the husband
dies, she does not require ma or n¥on (on condition that the pregnancy reaches
full-term and the infant survives). The question he addresses is whether this also
applies if the husband died immediately after intercourse, before conception
occurs. On the one hand, since the woman was not pregnant at the time of her
husband’s death, perhaps she is subject to the requirement of m. On the other
hand, one could argue that since the husband had already ejaculated his sperm
inside the wife’s body before his death, and it was only a matter of time before the
sperm would fertilize her ovum, she may be considered halachically pregnant
at the time of the husband’s death.

14. Rav Yitzchak Herzog (Pesakim U’Ksavim, vol. 5, Y.D. 157) permitted corneal transplants
for a different reason, asserting that this kind of benefit is not direct, and is thus forbid-
den only on the level of Rabbinic enactment. This prohibition is therefore overridden
by the concern to restore a visually-impaired patient’s eyesight. It is unlikely that this
rationale would apply to posthumously retrieved sperm. See Be-Mareh Ha-Bazak, vol.
5, pp- 165-166.
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The Noda Be-Yehuda advances the theory that a woman is not halachically
considered “pregnant” before conception. Thus, if a husband died before the wife
conceived with his only child, she is obligated to perform either m or n¥on.
This theory is proposed to answer the question posed by a contemporary of the
Noda Be-Yehuda (“the elderly sage of Tartakow”) as to how the halacha permits
D ninety days after the husband’s death. Chazal assumed that pregnancy can
be detected within ninety days after conception, and they therefore required
a widow to wait this period before marrying her brother-in-law, in order to
ascertain that she had not been impregnated by her first husband, and thus that
o is warranted.” However, the sage of Tartakow wonders why the Sages did
not require waiting an additional several days, to account for the delay between
intercourse and conception. Even if the woman does not appear pregnant ninety
days after the husband’s death, it is possible that she will appear pregnant several
days later, when ninety days will have passed since the moment of conception.
Seemingly, then, Chazal should have ordained an additional several days of
waiting.'®

To answer this question, the Noda Be-Yehuda proposes that conception
that occurs between intercourse and the husband’s death does not absolve the
woman of the m obligation. If the woman was not pregnant at the moment her
childless husband died, the Biblical command of m applies even if she con-
ceives immediately thereafter from sperm ejaculated from her husband during
intercourse before his passing. Therefore, she needs to wait only ninety days
before marrying the deceased’s brother, for even if she conceived several days
after her husband’s death, this has no effect on the m2 obligation.

The Noda Be-Yehuda concludes by expressing his ambivalence regarding
his theory, which he openly acknowledges appears nowhere in earlier halachic
literature. He goes so far as to say that this novel theory should not inform
normative halachic practice. Thus, a woman whose pregnancy is discerned
ninety-two days after her husband’s death does not require nx’yn. Although it is
possible that she conceived with his only child only after his death, nevertheless,
the Noda Be-Yehuda was not prepared to introduce a new measure of stringency
that does not appear in earlier sources.

Notwithstanding the Noda Be-Yehuda’s ambivalence, we might draw proof

15. Normally, it is forbidden for a woman to marry her husband’s brother, even after her
husband’s death. It is only when the husband dies without children that the Torah
sanctions a woman’s marriage to her brother-in-law. Chazal therefore required waiting
ninety days before performing ma to ascertain that the deceased had not fathered a
child, and thus that the widow’s marriage to his brother is legitimate.

16. The Noda Be-Yehuda speaks of a three-day delay, in light of the assumption made by
Chazal that a woman can conceive up to three days after intercourse.
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to his theory from the Gemara’s discussion in Maseches Yevamos (87a) regarding
the case of an only child who died after his father’s passing. The Gemara estab-
lishes that the widow does not require 11, despite the fact that her deceased
husband now has no children. The reason cited by the Gemara is the famous
verse in Mishlei (3:17), oy 2377377 (“Its ways are ways of pleasantness”), which
conveys the message that Torah law must apply in a “pleasant” manner. In
the case in which a man died and left behind a child, whereupon the widow
remarried, if halacha would retroactively require ma after the death of the first
husband’s child, this would create a gravely disagreeable situation, whereby the
woman would now have to divorce, as she is retroactively required to marry her
brother-in-law. Such a scenario, the Gemara instructs, is inconceivable in light
of the principle of ny1 377 v377. Thus, necessarily, halacha does not require m
in such a case.

The Gemara’s application of ny1 317 377 would seemingly be relevant also
in the case of conception after the husband’s death, in the converse. The widow
in such a case has no children at the time of her husband’s death, and is thus
required to marry the deceased’s brother. If we then retroactively revoke the v
obligation upon her conception, this would certainly cause a most undesirable
situation. Thus, in this instance, too, we should determine a widow’s status vis-
a-vis ;1 based only upon the circumstances at the time of the husband’s death;
if she was not pregnant at that time, she requires m even if she subsequently
conceives her husband’s child."”

One might refute this argument, however, by claiming that we do not have
the authority to expand the halachic application of oy »377 75717 beyond the
scenario to which the Gemara applies it. The Gemara invokes this factor to
explain the specific rule that a child’s death does not retroactively trigger a ;v
obligation upon the mother, but this does not necessarily give us license to
assume that this would apply in the reverse case as well.

Returning to the case of a widow inseminated with her husband’s sperm
after his death, her status vis-a-vis m2 would seemingly hinge on this theory
postulated by the Noda Be-Yehuda. According to this theory, the determining
factor is the presence of biological offspring — either living or in utero — at the
moment of the husband’s death. Therefore, since the widow was not pregnant
at the time the husband died, she requires m2 or n¥’9n before remarrying, even
though her husband will later have a child. However, as the Noda Be-Yehuda
was reluctant to apply his theory as normative halachic practice, perhaps we

17. This point is made by Rav Shaul Yisraeli in an article published in Torah She-Beul Peh,
vol. 33 (5752).
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should not require a woman to perform nxn in such a case, since her husband
ultimately produced a child.

Objections to the Noda Be-Yehuda’s Position

Rav Yitzchak Minkovsky of Karlin (Keren Ora, Yevamos 87a) dismisses the Noda
Be-Yehuda’s theory. He notes the Gemara’s discussion (Yevamos 87b) comparing
the rules that apply to m2’ to those that that apply to nmn (hallowed portions
of food given to a Kohen). A Kohen’s daughter is permitted to eat nmn until
she marries a non-Kohen, whereupon she loses this privilege. Even after she is
widowed, she is forbidden to eat nmn if she has children from her husband. The
Gemara indicates that this woman’s disqualification from nman after her hus-
band’s death is subject to the same guidelines as a widow’s exclusion from m
by virtue of having borne her husband’s children. The only difference between
the two cases, the Gemara establishes, is that in the case of nman, the widow
regains her right to eat nman if her child dies, as the child’s death breaks her
connection to her husband. Although the widow’s status vis-a-vis m is not
affected by her child’s death, her status vis-a-vis nmn indeed changes. In every
other respect, however, these two issues are identical. Clearly, Rav Minkovsky
writes, if the woman conceives after her husband’s death, she remains disquali-
fied from eating nmn, since she carries her husband’s child. Necessarily, then,
this conception also disqualifies her from m.

We can easily refute this argument, however, in light of the point made
earlier regarding the possibility of applying the concept of oy 1577 17377 to the
case addressed by the Noda Be-Yehuda. The Gemara’s distinction between the
cases of m and nman is the situation of a child who dies subsequent to the
father’s death, which does not change the widow’s status vis-a-vis m2 due to
the consideration of ny1 »>77 7577, This same consideration, as noted, could
perhaps apply in the converse, so that the woman would be obligated in o
even when she conceives from the husband after the husband’s death. If so, we
can argue that this case, too, is subsumed under the exception noted by the
Gemara.

Rav Minkovsky further argues that the Noda Be-Yehuda’s position yields
the inherently paradoxical situation of a son inheriting the estate of his father
whose widow was obligated to perform m. If a father has a son eligible to
inherit his possessions, then by definition, his wife is excluded from m. This
point is also made by Rav Tzvi Pesach Frank (Har Tzvi, E.H. 8), who notes the
Gemara’s remark (Yevamos 17b, 24a), Rina nYn nbma m — the m obligation
is directly linked to the inheritance of the deceased’s estate. If a deceased man
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has a son who inherits his estate, then by definition, his widow is not eligible
for mp.18

Rav Mordechai Halperin,’ however, questions this argument, noting a
precedent for m without inheritance. The Mishna (4:7) addresses the case of a
childless man who dies during his father’s lifetime, and cites the view of Rabbi
Yehuda that the father inherits the deceased’s estate, despite the fact that the
deceased’s brother performs m2’ and marries the widow. The Gemara (40a)
explicitly states that the obligation of m12’ can be fulfilled without inheriting
the deceased’s estate, and thus Rabbi Yehuda awards the deceased’s estate to
the father even though the deceased’s brother marries his widow to perpetuate
his memory. Although the majority view disputes Rabbi Yehuda’s ruling, Rav
Halperin contends that the majority view accepts the premise that m2’ can occur
independently of inheritance rights, but simply maintains that the Torah grants
precedence to the brother-in-law who performs m2 over the deceased’s father.2°

However, one could argue that to the contrary, herein precisely lies the point
of debate between Rabbi Yehuda and the majority view. The other Tanna’im may
have disputed Rabbi Yehuda’s view specifically because they maintained that
inheritance rights are inherent to the m2 process, and thus there can be no pos-
sibility of a man marrying his sister-in-law in fulfillment of the o obligation
without also inheriting the deceased’s estate. Hence, since the halacha follows
the majority opinion,?' we should perhaps conclude that ma cannot occur in
the absence of inheritance rights, in support of Rav Minkovsky’s objection to
the Noda Be-Yehuda’s theory.??

Rav Shlomo Zalman Auerbach (Minchas Shlomo, Tinyana 124) raises a dif-
ferent question concerning the Noda Be-Yehuda’s theory. He argues that if,
with regard to o, halachic pregnancy does not begin immediately following
intercourse, this should conceivably be true with regard to other areas of halacha

18. Interestingly, however, Rav Frank is reluctant to reach a definitive conclusion, and thus
rules that if a widow is inseminated from her husband’s sperm after his death, she should
perform n¥%n in deference to the Noda Be-Yehuda’s position.

19. In an article published in the compendium Devarim She-Yesh Lahem Shiur (pp.
159-180), available online at http://www.medethics.org.il/website/index.php/he/
homepage/101-2012-02-20-09-46-54/assia/2012—-03-05-10-02-56/1000-2012—03 22—
17-04-184.

20. As for the Gemara’s comment xn1 n9n nYma ma, Rav Halperin cites a number of
Rishonim who clarify that this does not mean that m necessarily includes inheritance
rights. See Tosfos Yeshanim to 40a, and the Rashba to 108a.

21. Rambam, Hilchos Nachalos 3:7; Shulchan Aruch, E.-H. 163:1.

22. This point was made by Rav Aryeh Katz of the Puah Institute, in an article published
online at http://www.puah.org.il/page.aspx?id=260.
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as well. Thus, for example, if a married woman had an extramarital relationship,
and in the period between intercourse and conception she was widowed or
divorced, the child should not be assigned the status of mamzer. Since the child
was conceived after the dissolution of the mother’s marriage, the child should
not be considered the product of infidelity. Conversely, if an unmarried woman
has intimate relations with one man and then gets married to another before
conception, the child should, according to the Noda Be-Yehuda, be considered
a mamzer, as he was conceived in the womb of a married woman from another
man’s sperm.?* Such a theory appears nowhere in the Talmud or later halachic
sources, seemingly indicating that the father-child relationship is established at
the time of intercourse, regardless of any developments that occur between the
intercourse and conception.*

Rav Shlomo Zalman therefore dismisses the Noda Be-Yehuda’s view and
maintains that if intercourse leads to pregnancy, the woman is halachically
deemed pregnant from the moment of intercourse, even though the concep-
tion occurs sometime later. Since the process of conception takes place inside
the woman’s body and is not visible, halacha ignores the time lapse between
intercourse and conception, and treats the pregnancy as beginning from the
time of the union between the father and mother.?®

In light of this analysis, Rav Shlomo Zalman distinguishes between the issue
addressed by the Noda Be-Yehuda and the case of posthumous fertilization.
Since conception occurs naturally and indiscernibly after intercourse, halacha
overlooks the time lapse between the two, and treats the pregnancy as though it
commences at the time of intercourse. As such, a woman who is widowed after

23. Rav Shlomo Zalman raises this point in reference to the theory he seeks to prove in this
responsum that the status of mamezer is defined not by the act of infidelity, but rather by
the biological merging of two halachically incompatible people. Thus, the fact that the
child owes his existence to an illicit relationship does not, in itself, render him a mamzer.

24. Interestingly, Rav Shlomo Zalman does not entertain the possibility of distinguishing
between different areas of halacha with respect to the lapse between intercourse and
conception. It was obvious to him that since a child’s status of mamzeirus is determined
at the moment of intercourse, this is true as well with regard to m’ in a case of an only
child conceived after the father’s death. The Noda Be-Yehuda presumably maintained
that these different areas of halacha follow separate guidelines in this respect, and thus
even though a child’s status of mamzeirus is determined at the time of intercourse,
his status vis-a-vis i1 is determined by whether he was conceived before his father’s
passing.

25. Regarding the question raised by the Noda Be-Yehuda as to why halacha allows a widow
to perform m immediately after the passage of ninety days from her husband’s death,
Rav Halperin references several other approaches taken to resolve this difficulty that
appear in the Talmudic commentaries.
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intercourse with her husband does not require ma or n¥9n if their final union
produces a child, even if conception occurs after the husband’s death. Artificial
insemination, by contrast, is the result of human intervention, a separate step
that needs to be taken in order for conception to take place. Therefore, a woman
whose husband died without a child, and who is then artificially impregnated
with his semen after his passing, requires 12’ or n¥’Yn even though her husband
ended up begetting a child. Rav Shlomo Zalman applied this conclusion to the
case of a husband who produced sperm during his lifetime that was stored
and then used to inseminate his wife after his death. Even though Rav Shlomo
Zalman rejects the position of the Noda Be-Yehuda, he concludes that in the
case of posthumous insemination, the woman requires m or n¥’9n despite
subsequently delivering her husband’s child, since at the time of his death she
was not in a position to naturally conceive from him.2¢

This is also the view taken by Rav Moshe Sternbuch (Teshuvos Ve-Hanhagos
6:244). However, Rav Sternbuch extends his ruling even further than Rav
Shlomo Zalman, postulating that a child produced from a man’s sperm after
his death is not considered his father’s halachic son in any respect. The halachic
concept of “fathering,” Rav Sternbuch writes, is likely inapplicable after a man
dies. Although a man who dies immediately after intercourse is considered the
child’s father even if his death precedes conception, this does not apply when
his sperm is posthumously injected into his wife’s uterus. In the former case, the
man has, for all intents and purpose, fathered a child before leaving this world,
as he had completely performed the male role in reproduction. In the latter case,

26. Based on this distinction, Rav Shlomo Zalman addresses the interesting case of a mar-

ried woman with an intrauterine contraceptive device (IUD) who betrayed her hus-
band shortly before his death, and just after his death the device was removed and she
conceived from her adulterer. Rav Shlomo Zalman notes that the child might not be
considered a mamzer, because he was conceived after the husband’s death and only as
a result of medical intervention (i.e., the removal of the IUD). However, Rav Shlomo
Zalman adds that he is uncomfortable with this conclusion, and he leaves the question
unresolved.
Dr. Yossi Green, in an article published in Techumin (vol. 30, p. 145), contends that
Rav Shlomo Zalman would not apply this conclusion to a case in which conception
occurred via in vitro fertilization before the husband’s death. Since the woman’s egg was
already fertilized — albeit outside her body — at the time her husband passed away,
she is considered “pregnant” at the moment of the husband’s death, thus absolving her
of the need to undergo m or n¥’Yn. Rav Katz (in the article referenced above, note 22)
dismisses this claim, noting that since the fertilized egg must still be implanted in the
woman’s uterus, Rav Shlomo Zalman would not consider the woman pregnant at the
time she is widowed, and she would thus require m or n¥»n. See Rav Tzvi Ryzman’s
discussion in Ratz Ka-Tzvi — Even Ha-Ezer, Poriyus, pp. 120-123.
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however, the process of “fathering” had not begun before the man’s death, and
thus he can no longer be considered a father. Rav Sternbuch therefore concludes
that with respect to all halachos, a child produced from a man’s sperm after his
death is not considered his father’s child. This means that he does not inherit his
father’s estate, and he is permitted to marry his father’s family members. In light
of this theory, Rav Sternbuch writes that fathering a child after death is forbid-
den, as it is improper to knowingly produce a child that has no halachic father.

Rav Shlomo Zalman, however, clearly did not take this view; he recognized a
posthumously fathered child as the man’s child, despite the fact that the mother
requires m or n¥Yn.

Conclusion

According to the poskim who permit removing a cornea from a human corpse
for transplantation in a live patient, it is likely that fathering a child from sperm
taken from a deceased man would be permissible, whereas those who forbid the
use of a deceased person’s cornea would likewise forbid the use of posthumously
retrieved sperm.

According to Rav Moshe Sternbuch, a child produced after the biological
father’s death is not halachically regarded as the father’s child, and this proce-
dure is thus forbidden due to the impropriety of knowingly producing a child
who has no halachic father.

The consensus among the poskim is that a child produced from a man’s
sperm after his death does not absolve the widow of the obligation of nxn.
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“I'm 44, religious and single. I'm not prepared to give up on motherhood and I’'m also
not prepared to give up on my halakhic devotion. If | can’'t have a partner, at least |
should have a child.”

With this impassioned plea, Aviva Harbater opened up the 2011 inaugural confer-
ence of KayamaMoms, a Jerusalem-based organization set up to support religious
women anywhere on “the single mother by choice journey.”

Five years later, KayamaMoms can take credit for some 48 babies born to single
mothers, and for creating a unique supportive community for these alternative fami-
lies. The organization provides information on pregnancy and adoption, advice on
financial planning and parenting, and runs seminars and regular support groups.

The Sisterhood recently interviewed KayamaMoms co-founder and co-director
Dina Pinner, originally from the U.K. and living in Jerusalem for many years now.

Rebecca Schischa: How did KayamaMoms come about?

Dina Pinner: | was 37 and a friend sent an informal email round saying: “We’re
all single and none of us is getting any younger — let’s have children and form a com-
munity.” | thought: “Why not?” We met at the home of one woman — who already had
children on her own — and sat around the table discussing it. But it was completely
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non-committal. We met again a few months later and this time we said: “OK, let's
organize a conference.”

Together with my co-founders/co-directors, Yael Ukeles and Dvora Ross (and
another woman who since left the group and got married), we spent a year planning,
and our inaugural conference took place in November 2011.

And during this time, | met my partner! | was meant to be setting up this thing
with single women and | felt kind of bad. Finally, about three months after we met, |
emailed the others and said: “I've met someone, can | still be involved?”

How does KayamaMoms support single women to become moms?

We run two separate monthly meetings. One is for anyone on the journey to
becoming a single mother by choice — to talk, ask questions, think out loud.

The other is for moms and kids. It’s important for the kids to meet up and realize
that although their family does not look like other families, there are others just like
theirs. It's also important for our moms to have a safe space to talk. Single mothers
by choice have particular challenges. One mom said when she was pregnant with
her second child, her doctor told her not to carry anything heavy. She laughed and
asked the doctor: “Can you carry my child and my
shopping for me?”

We’re an international organization and have
two secret Facebook groups, one in Hebrew and one
English. We have women from the U.S., England,
Europe, all over the place. I'll be in New York and
London in the next few months and hope to orga-
nize meetings in both places.

Have attitudes changed towards single mothers by
choice in the religious community in Israel?

We knew we had become mainstream when my
friend — who always tells me about Yossi, the janitor
at the big organization where she works, who's been
saying to her for years: “Nu, when are you getting
Merav with Yoav and Eitan married?” — called me up and said: “You cannot

believe what just happened to me! Yossi said to me:
‘What are you waiting for? Go have a baby! Haven’t you heard — religious women are
having babies on their own now!”” We knew we had arrived then.

What kind of issues do single moms by choice describe?

The single mother by choice story is a beautiful story, which our moms pass on
to their kids: “I was willing to do absolutely everything to have you.” All the kids know
their stories. But situations do come up. One member described a conversation with
her son. They were in the car and he said out of the blue:

“Yuval’s got an abba [dad], Can | have an abba?” At first she panicked...but then
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she remembered how to approach the subject: “Yes, Yuval’'s got an abba — what did
you notice about his abba that made you think you wanted one?” “Well, Yuval’'s abba
helped him learn to ride a bike. Who's going to help me learn to ride a bike?” “OK, no
problem, we’re going to speak to Saba [grandpa] tomorrow and he'’s going to teach
you how to ride a bike too.”

Are there any halakhic issues involved in single women becoming mothers?

There are rabbis who have said we are “destroying the Jewish family.” But there
is no halakhic prohibition. Our rabbi-advisor, Rabbi Yuval Cherlow, says that a woman
shouldn’t really go into this before she’s around 34, as she should make “a gallant
effort” to get married first. He says that ideally women should use non-Jewish sperm
to prevent any issues later on of yichus [when someone could inadvertently marry a
sibling]. But some women prefer to use Jewish sperm. It's a personal choice.

Any final thought?

Alternative families are not going away anywhere, and either we can embrace
them or we can make them and their children feel rejected. It’s the choice of the rabbi
of each community as to what message they want to send out: that the unmarried
and the childless should be ignored or that they should be embraced.

Copyright © forward.com
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Is Artificial Insemination an Option
for Unmarried Women?

he so-called “shidduch crisis” — the term used to describe the difficulties

faced by many Orthodox men and women in finding suitable marriage
partners — has triggered a great deal of discussion, aimed primarily at identify-
ing the root cause of the problem and possible effective solutions. Traditional
Judaism, of course, has always placed great emphasis on the importance of mar-
riage, not only as a means of producing children, but also as a value unto itself,
as God Himself proclaimed immediately after Adam’s creation: nxn nvn 20 &Y
1113 7Y 12 nwYR 112 — “It is not good for man to be alone; I shall make for him
a helpmate alongside him” (Bereishis 2:18). Unfortunately, however, there are
many who, for any one of a large variety of reasons, have been unable to find
their “helpmate,” and thus live alone, without a spouse and without children.

While living unmarried is difficult and agonizing for both men and women,
it is especially disheartening, and even frightening, for single women, who face
the prospect of entering menopause childless. Women naturally wish to bear
children, and no one wishes to spend their elderly years alone, without any
family around to offer affection, love, and practical support. The fear of finding
themselves alone in old age has prompted a growing number of unmarried
Orthodox Jewish women to turn to artificial insemination as a means of con-
ceiving and begetting children. Most of these women have reached their upper
30s or 40s without marrying, and have begun to realize that the window of
opportunity to produce children — and to raise them while still young, healthy,
and energetic — would soon close. They thus decided to bear and raise children
alone, preferring single motherhood over the risk of never experiencing the joy
and satisfaction of raising a child.

In 2011, two such women — Dvora Ross and Yael Ukeles — as well as a third
woman, Dina Pinner, started an organization in Israel called Kayama Moms,
which provides information and assistance to single women aged 35 and over
seeking to conceive. It is reported that Rabbi Yuval Charlow, Rosh Yeshiva of
the Orot Shaul hesder yeshiva in Raanana, serves as the organization’s rabbinic
advisor.!

1. Jennifer Richler, “In Israel, Religious Single Moms Gain Greater Acceptance,” http://www.
jta.org/2017/01/12/life-religion/in-israel-religious-single-moms-gain-greater-acceptance.
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Many other rabbis, however, have expressed strong opposition to the prac-
tice. This essay will examine the possible halachic barriers to this practice, and
will seek to determine whether these concerns suffice to deny unmarried women
the possibility of producing children.

Distinguishing Between Insemination and Intimacy

The first question that arises when considering this option is whether the intro-
duction of a man’s previously-ejaculated sperm into a woman’s body through
the vaginal tract is considered a sexual act that would be forbidden if the man
is not her husband. When the Torah forbids sexual relationships outside the
framework of marriage, does it forbid specifically the act of intercourse, or the
introduction of a man’s sperm into a woman’s body?

Numerous sources indicate that it is the physical union, rather than the
introduction of sperm, that the Torah forbids. The Rambam, for example, writes
in his commentary to the Mishna (Sanhedrin 7:4):

MY 9ARN DNIINW 1173 RYR D219 DIV TI0 PWIIPA 2PN PP P NAIW NRXIND PRI
R WP Hary YHY wIYN

The ejaculation of sperm is of no consequence whatsoever with regard
to liability to punishment; rather, once he inserted his organ, he is
liable to punishment for it, even if he withdraws immediately [before
ejaculation].

One transgresses the Torah’s sexual code not by ejaculating inside the body
of a woman to whom he is not married, but rather by performing the act of
intercourse, irrespective of whether ejaculation occurs during the act. The clear
implication of the Rambam’s remarks is that the sole defining component of a
forbidden sexual act is the physical union, not the introduction of the man’s
sperm into the woman’s body.

Similarly, the Gemara in Maseches Chagiga (14b-15a) addresses the case of
»0anra N1aym, whereby a woman who bathed conceived from sperm that was
ejaculated by a man who had used the bath previously. It was believed that
sperm in a tub could potentially enter a bathing woman’s body and impregnate
her, and the halachic literature surrounding this scenario provides us with a
test case of conception without intercourse. The Gemara in Chagiga establishes
that a virgin woman who conceived in this fashion does not lose her halachic
status as a n"vna (virgin), and thus remains eligible to marry a Kohen Gadol.> A

2. The Torah in Sefer Vayikra (21:13) requires a Kohen Gadol to marry specifically a virgin:
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number of writers suggested drawing proof from this ruling that halacha does
not equate the introduction of sperm into the woman’s body with intercourse.
The fact that a woman who conceived without intercourse retains her status of
nm3, as she has never experienced an intimate encounter with a man, indicates
that the insertion of sperm is not halachically equivalent to a sexual act.

Rav Eliezer Waldenberg (Tzitz Eliezer, vol. 9, p.241), however, refutes this
proof, asserting that the status of nowna vis-a-vis eligibility to marry a Kohen
Gadol hinges on the physical presence of the hymen, and not on the woman’s
sexual history. In other words, even if halacha regards the body’s absorption
of sperm as a sexual act, a woman who conceived without intercourse is nev-
ertheless permitted to marry a Kohen Gadol because her hymen is still intact.?
Therefore, a woman’s status with respect to her marriage to a Kohen Gadol
provides no proof of the halachic status of inserting sperm without physical
intimacy.

Others draw proof from the Gemara’s ruling in Maseches Yevamos (76a)
regarding the status of homosexual intimacy between two females. The Gemara
establishes that such activity is deemed xmx19 — inappropriately promiscuous
— but does not fall under the category of forbidden sexual relations. As such, a
woman who engages in such activity is permitted to marry a Kohen, even though
women who are guilty of a forbidden sexual act may not marry Kohanim. Rashi
comments that the Gemara speaks of an encounter involving direct contact
between the partners’ genitals, and the Rivan adds that this results in each
woman’s husband’s sperm entering the other woman’s body. The Gemara does
not regard such an act as forbidden sexual relations, despite the introduction of
sperm into a married woman’s body, seemingly proving that the introduction of
sperm into the body does not independently constitute an illicit act.*

Yet another source that has been cited in reference to this question is the
Gemaras comment in Maseches Bava Kama (32a) in explaining the warning
in Sefer Vayikra (18:29) of punishment for forbidden sexual acts: mwain 1non
mwiyn — literally, “The souls who perform [this] shall be excised.” The Gemara
notes that both partners are described with the term mww (“perform”), despite
the fact that the female is passive during the act of intercourse. The reason, the
Gemara explains, is that both the male and the female derive enjoyment from

NP> 19INA TR RIN.

3. Rav Waldenberg notes that this is how the Mishneh Le-Melech (Hilchos Issurei Bia 17:13)
understood the Gemara’s ruling, although the Mishneh Le-Melech maintained that the
halacha does not follow this view regarding the definition of nYwna vis-a-vis eligibility
to marry a Kohen Gadol.

4. This proof is brought by Rav Dov Krauser, citing earlier writers, in an article published
in the first volume of Noam (p. 119).
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intercourse, and it is to this aspect of intercourse — the enjoyment, as opposed
to the performance of the act — to which the Torah here refers. It has been
suggested on the basis of this Talmudic passage that the prohibitions against
illicit relations are defined as prohibitions of nxin — enjoyment.® By definition,
a violation of the Torah’s sexual code requires nxin, and absent the experience
of enjoyment, no violation has occurred.

Others, however, refute this proof,° suggesting that the Gemara introduced
the factor of nxin only to explain why both partners are liable to court-admin-
istered punishment. Normally, beis din does not administer punishment to
violators who commit a transgression that entails no concrete action. When
it comes to sexual offenses, however, the experience of nxin obviates the need
for an action to warrant punishment, and thus even the passive partner of a
sexual union is punishable.” Hence, the Gemara’s comment cannot be enlisted
as proof that the introduction of sperm without intercourse does not qualify as
a halachically-defined sexual act.

Rabbeinu Peretz

Another source cited by numerous poskim is a ruling of Rabbeinu Peretz, cited
by the Bach (Y.D. 195) and his son-in-law, the Taz (Y.D. 195:7). Rabbeinu Peretz
noted the practice of married woman to avoid sleeping on bedding on which a
man other than their husbands had slept. This practice stems from the concern
that the man may have experienced a seminal emission, and his sperm may
enter the woman’s body if she sleeps on the bedding. The woman would then
conceive a child that is presumed to be her husband’s son or daughter, while
in truth that child was fathered by a different man. This confusion could give
rise to numerous halachic concerns, and so such a situation should be avoided.

Rabbeinu Peretz states explicitly that the reason this situation must be
avoided is because of the need to identify the child’s father. There is no mention
at all of this conception constituting an inadvertent adulterous act. To the con-
trary, Rabbeinu Peretz observes that common practice allows women to sleep
on their husbands’ bedding during their period of nidda, despite the possibility
that they might conceive. Although relations with a nidda are strictly forbidden,
and a child conceived from such a union — even in the case of a married couple

5. Rav Chaim Mednick, writing in HaPardes (Nissan, 5713).

6. See Rav Eliyahu Meir Bloch’s response in HaPardes (Sivan, 5713).

7. Rav Bloch adds that Tosfos (Yorma 82b) write explicitly that one is liable to punishment
for a forbidden sexual act even if no enjoyment is experienced.
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— is considered “defective,’® nevertheless, there is no need for a wife to avoid
her husband’s bedding while she is a nidda. Rabbeinu Peretz notes the legend
of Ben Sira, author of a famous ancient work of ethics, who is said to have been
conceived by the daughter of the prophet Yirmiyahu while she bathed in a tub
that contained semen from her father. Ben Sira was not considered a mamzer or
in any way “defective,” and thus a child conceived when his mother was a nidda
and slept on her husband’s bedding is likely not to be deemed “defective.” This
would seem to prove that conception without intercourse is not halachically
akin to intercourse from the man who produced the sperm.

This inference was made already by the Mishneh Le-Melech (Hilchos Ishus
15:4), who proved from Rabbeinu Peretz’s comments that a married woman who
conceived from another man’s sperm while bathing is not considered an adulter-
ess and may continue living with her husband. Numerous recent poskim, includ-
ing Rav Yechiel Yaakov Weinberg,® Rav Moshe Feinstein,' and Rav Ovadia
Yosef,!! likewise draw proof from this source that the entrance of sperm into a
woman’s body does not qualify as an act of intercourse.

On this basis, Rav Moshe Feinstein, in a responsum that elicited a great
deal of fierce opposition, ruled that a woman married to an infertile man, who
endures a great deal of grief due to her inability to have children, may be artifi-
cially inseminated with the sperm of a non-Jewish man. As cited from Rabbeinu
Peretz, the only reason to forbid allowing another man’s sperm into a woman’s
body is the concern that her child will be mistakenly identified as her husband’s
offspring. This concern does not arise when the sperm is taken from a non-Jew,
as halacha does not recognize any familial relationship between a Jew and his
or her non-Jewish father.!? In a letter published years later,!* Rav Moshe empha-
sized that he issued this ruling only in exceptional cases, when the physicians

8. Shulchan Aruch (E.H. 4:13). The Beis Shmuel comments that it is proper not to marry
a child born from a couple that did not observe the laws of nidda, although recent
poskim have generally ruled that this does not apply if the child is an upstanding and
God-fearing individual. See Rav Shimon Eider’s Halachos of Niddah, vol. 1, p. 3, note 15,
and the letter by Rav Moshe Feinstein published at the end of that volume, section 19.

9. In HaPardes (October, 1950), pp. 7-8.

10. Iggeros Moshe, E.H. 71.

11. Yabia Omer, vol. 2, E.H. 1.

12. That is to say, in the case of a Jewish woman who cohabited with a non-Jewish man,
the child is Jewish and is not considered the halachic offspring of the father. This would
apply also in the case of a child fathered by a gentile through artificial insemination.

13. The letter appeared in Rav Tzvi Hersh Friedman’s Tzvi Chemed, and is cited by Rav
Ovadia Yosef in Yabia Omer, vol. 8, E.H. 21:5.
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are certain that the couple is unable to produce a child because of the husband’s
infertility, and the couple is in great anguish over their state of childlessness.

Rav Yoel Teitelbaum — the first Satmar Rebbe — penned a lengthy letter
condemning Rav Moshe Feinstein’s ruling permitting artificial insemination,
which was published in the journal HaMaor.** He dismissed the proof drawn
from Rabbeinu Peretz’s ruling, for two reasons. First, the Chida (Birkei Yosef,
E.H. 1:14) suggests an alternate reading of Rabbeinu Peretz’s responsum, arguing
that when a woman conceives while sleeping on a bed that was used previously
by a man, the child is not considered to have a father. Since the child was not
produced through intercourse, halacha does not treat him as the offspring of the
father whose sperm had entered the mother’s body. Rabbeinu Peretz neverthe-
less forbids a woman to sleep on bedding that had been used previously by a
man other than her husband because the entry of another man’s sperm into her
body is itself problematic. Even though the child is not halachically related to
that man in any way, the “mixing” of sperm inside a woman’s body is prohibited.!>
According to this reading of Rabbeinu Peretz’s ruling, the introduction of sperm
from someone other than a woman’s husband into her body is forbidden.

It should be noted, however, that the Chida proposed this reading only to
establish that Rabbeinu Peretz’s ruling does not provide definitive proof that a
child conceived without intercourse is halachically considered the son of the
man whose sperm impregnated the mother. The Chida concedes that according
to the simple reading of the responsum, a woman should not sleep on bed-
ding that might contain another man’s sperm only because of the confusion
that will arise if she conceives with another man’s child, which could lead to a
brother marring his sister. The novel, strained reading'® suggested by the Chida
was intended only to leave open the possibility that a child conceived without
intercourse is not halachically related to the biological father.

The Satmar Rebbe also asserts that Rabbeinu Peretz considers the child
produced in this manner a legitimate child only because the woman did not
knowingly inject the sperm into her body. True, Rabbeinu Peretz writes, X711
NI VI TN NOR NRA 1R — “Since there was no forbidden intercourse here,
the child is entirely legitimate” — implying that it is forbidden intercourse that
determines a child’s illegitimate status. However, the Satmar Rebbe claims that
Rabbeinu Peretz’s intent is that in the case of a woman lying on a bed, there was

14. HaMaor, Av, 5724.

15. The Chida’s formulation is, 172 79p0% W 0”0 ,aR PRI PARN IMNR RY? ROV 7713 XYW RYT O
INR PHN RID P RNDY.

16. Rav Waldenberg (p. 247) questions the validity of the Chida’s reading of Rabbeinu
Peretz’s responsum, noting that it is very difficult to sustain.
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no forbidden act. As Rabbeinu Peretz was entirely unaware of the possibility
of artificial insemination, he mentioned specifically intercourse, which in his
time was the only way to knowingly inject sperm into a woman’s body. In truth,
however, even other methods are forbidden.

However, this interpretation of Rabbeinu Peretz’s formulation is highly
speculative, as the simple reading suggests that a child’s status of illegitimacy
stems from a forbidden intimate encounter, and not from the entry of semen
into the woman’s body.

Rav Waldenberg'” presents a different argument for why we cannot permit
artificial insemination on the basis of Rabbeinu Peretz’s responsum. He notes
that the Chida, in the passage noted earlier, writes that he found a manuscript
of ancient responsa that included a ruling by Rav Shlomo of London forbidding
a wife who is a nidda to bathe in the same water in which her husband had
bathed. The wife might conceive from the husband’s semen in the water, and
the child would then have been conceived during the wife’s period of impurity.
This ruling would certainly appear to reflect the view that insemination with-
out intercourse is halachically equivalent to intercourse, in contradistinction to
Rabbeinu Peretz’s position.

Rav Waldenberg goes even further, suggesting that Rabbeinu Peretz might
accept this ruling of Rav Shlomo of London. The Chida, after noting that Rav
Shlomo of London appears to dispute Rabbeinu Peretz’s position, writes ambig-
uously that there might be room to distinguish between the two cases such that
these rulings do not conflict. Although the Chida does not specify any distinc-
tion, Rav Waldenberg suggests that the Chida refers to the possibility of dis-
tinguishing between conception while sleeping on bedding with semen, which
happens passively, and conception while bathing, which occurs as the woman
bathes and inadvertently brings the semen into her body. Even Rabbeinu Peretz,
who permits a wife to sleep on her husband’s bedding while she is a nidda, might
forbid her to bathe in water in which her husband had bathed previously, as she
would then actively bring his sperm into her body over the course of bathing.!®

If so, Rav Waldenberg writes, then even Rabbeinu Peretz would concede

17. Tzitz Eliezer, vol. 9, pp. 244-245.

18. As mentioned, Rabbeinu Peretz also notes the example of Ben-Sira, who, according
to legend, was conceived while his mother bathed and Yirmiyahu’s sperm entered her
body. This would seem to negate the theory that Rabbeinu Peretz distinguished between
bathing and sleeping. However, Rav Waldenberg notes that the legend surrounding
Ben-Sira’s conception recounts that Yirmiyahu and his daughter were coerced into this
situation, and so the action that brought Yirmiyahu’s sperm into his daughter’s body was
performed against her will. Ordinarily, however, Rabbeinu Peretz would not permit a
woman to bathe in water in which a man other than her husband had previously bathed.
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that knowingly injecting a man’s sperm into a married woman’s body would be
forbidden, and the child would be considered a mamzer.

Rav Waldenberg proceeds to draw our attention to the Shiltei Ha-Gibborim
commentary to the Rif (Shevuos 2a), which cites a responsum of the Maharam
on the very same topic addressed by Rabbeinu Peretz. Asked why women do
not avoid sleeping on their husbands” bedding while in a state of nidda, the
Maharam replied that the “deficiency” ascribed to a child conceived while his
mother was a nidda is not a significant enough concern to warrant measures
to avoid a remote risk of conception. In essence, the Maharam claims that a
child conceived without intercourse while the mother was a nidda is, indeed,
considered to have been conceived by a nidda, but since the consequences of
this status are not terribly significant, women need not go to such great lengths
to avoid it. Rav Waldenberg speculates that this responsum cited by the Shiltei
Ha-Gibborim was in fact authored by Rabbeinu Peretz, but a copyist mistakenly
wrote the name 9”nn (referring to Rabbeinu Peretz) as n”nn. According to this
theory, two different versions of Rabbeinu Peretz’s responsum exist, such that
no definitive conclusion can be reached on the basis of the responsum cited by
the Bach and the Taz."

We might respond, however, that since the Bach and the Taz cite Rabbeinu
Peretz’s ruling that a child conceived without intercourse is perfectly legitimate,
this is the accepted position. Indeed, Rav Ovadia Yosef comments that Rabbeinu
Peretz is a more widely accepted halachic authority than Rav Shlomo of London,
and thus one may rely upon the lenient ruling of Rabbeinu Peretz.2°

Seemingly, then, we should conclude, as Rav Feinstein ruled, that a woman
may undergo artificial insemination with sperm produced by a non-Jewish man.
Since artificial insemination is not halachically equivalent to an intimate rela-
tionship, and the only potential concern is the halachic pitfalls one could face
if he cannot identify his father — a concern that does not arise when the sperm
donor is a gentile — there appears to be no halachic barrier to this procedure.

Artificial Insemination as an Intimate Relationship

However, many poskim disputed Rav Feinstein’s ruling and forbade artificial
insemination, for a variety of reasons.

19. Rav Waldenberg (7zitz Eliezer, vol. 9, p. 246) adds that several sources question the
authenticity of the legend of Ben-Sira’s conception, and so it cannot serve as a reliable
source for permitting artificial insemination.

20. Yabia Omer, vol. 8, p. 450. However, Rav Ovadia Yosef nevertheless forbids artificial
insemination, for other reasons.
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One of the earliest responsa on the subject was penned by Rav Yehuda Leib
Tsirelson and published in 1932 in his work Maarchei Lev (73). Rav Tsirelson
strictly forbids women from undergoing artificial insemination with another
man’s sperm, arguing that such a procedure constitutes a forbidden sexual act.
He claims that this “union” between a man and woman would fall under the
category of 1nx1n 7172 89w — deriving benefit from something forbidden by the
Torah in the unusual manner. Injecting another man’s sperm into a married
woman’s body is, in Rav Tsirelson’s view, an unusual form of intercourse, and it
thus constitutes R 7772 ®Yw. Since even such forms of benefit are forbidden
by the Torah,? the prohibition against illicit sexual relations includes even this
abnormal form of intercourse.

This contention, however, is very difficult to understand. The rule of x5w
1nRIn 7172 applies to prohibitions against utilizing a certain item, extending that
prohibition to include even unusual forms of use. When it comes to illicit sexual
relations, the Torah forbids the act of intercourse. Injecting sperm with a tube
into a woman’s body is not an unusual form of that which the Torah forbids, but
rather an entirely different act, which the Torah never prohibits.

Rav Tsirelson then proceeds to note the Torah’s formulation in introducing
the prohibition against adulterous relations with a married woman: nwor 9%
Y1Y 25w ynn &Y Jony (Vayikra 18:20). The Torah here does not simply forbid
intimate relations with another man’s wife, but rather forbids inserting one’s
semen into another man’s wife. The implication of this wording, Rav Tsirelson
claims, is that any manner of inseminating another man’s wife is prohibited, and
not only through intercourse.

This inference was proposed already by Rav Yehonatan Eybeschutz in his
Benei Ahuva (Hilchos Ishus, chapter 15), amidst his discussion of the case of a
woman who conceives from another man’s sperm in the bath. Rav Eybeschutz
suggested that since the Torah describes adultery as the entry of another man’s
sperm into a married womans body, a woman who inadvertently absorbs
another man’s sperm should perhaps be considered an adulteress and may there-
fore no longer engage in relations with her husband. However, Rav Eybeschutz
immediately dismisses this contention, noting the Gemara’s ruling noted earlier
that such a woman retains her status of 011 and may marry a Kohen Gadol.

This theory is embraced, however, by the Satmar Rebbe, in the aforemen-
tioned letter, where he draws support from the Ramban’s discussion of this verse
in his Torah commentary. The Ramban observes the Torah’s formulation of the

21. Pesachim 24b. The exception to this rule is food items that the Torah forbids specifically
for consumption; unusual forms of benefit from such products are forbidden only by
force of rabbinic enactment (See previous chapter).
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prohibition of adultery, and explains that the reason underlying the Torah’s ban
on adultery is the fact that the woman’s offspring will be unable to identify their
father. As this is the basic reason behind the prohibition, the Torah formulated
this law as a prohibition against the introduction of another man’s reproductive
material in the body of another man’s wife. And although one transgresses the
Torah prohibition at the moment of penetration, irrespective of the ejacula-
tion of sperm, the Satmar Rebbe explains that the Torah imposed an outright
prohibition against all intercourse, even that which cannot lead to fertilization,
but the core reason and essence of this prohibition is the need to ensure that all
of a woman’s children were fathered by her husband. As such, it applies even to
the introduction of sperm in a woman’s body without intercourse.??> The Satmar
Rebbe thus ruled that if a married woman is artificially inseminated with the
sperm of a man other than her husband, she is guilty of an adulterous relation-
ship. She must therefore divorce her husband, and the child she conceives is
considered a mamzer.

Other poskim, however, rejected this argument. Rav Yechiel Yaakov Weinberg
noted that we find no such inference in Talmudic literature from the verse x>
y71Y 115w 101N, and we do not have the authority to determine practical halacha
on the basis of our own exegesis.?* Rav Moshe Feinstein addresses this verse in
a later responsum,?* where he denies outright the claim that the prohibition of
adultery is linked to the interest in avoiding illegitimate children. He notes that
Ibn Ezra, in his commentary to this verse, makes reference to those who sug-
gested such an interpretation in order to justify intimate relations with women
in situations in which conception is impossible, and Ibn Ezra strongly condemns
this theory. The Torah formulates the prohibition with a reference to the oft-
spring, Ibn Ezra explains, in order to clarify that an adulterous relationship is
forbidden even if one’s intent is strictly for the noble purpose of procreation,
as opposed to simply satisfying lust. As for the Ramban’s comments regarding
the reason underlying the prohibition of adultery, Rav Feinstein counters that
the Ramban noted the concern of illegitimate children as a factor that makes
an adulterous relationship an especially severe offense, and not as the exclusive

22. The Satmar Rebbe concedes that we generally do not invoke the reasons and rational
underpinnings of the Torah’s laws as proofs in halachic discourse. However, he contends
that when the Torah explicitly states the reason of a given law, that reason can and must
be used to inform halachic decision-making. The Rebbe further states that according
to some poskim, the reasons behind the Torah’s laws must be taken into consideration
when they yield stringencies; it is only when they imply a lenient conclusion that they
cannot be invoked.

23. In the article referenced above, n. 9.

24. Iggeros Moshe, E.H. 2:11.



IS ARTIFICIAL INSEMINATION AN OPTION FOR UNMARRIED WOMEN? 221

or even primary reason for this law. Moreover, Rav Feinstein adds, the Ramban
introduces this interpretation of the verse with the word “Veefshar” — “Possibly;”
indicating that he does not definitively accept this reading. And he concludes his
remarks by noting that he prefers a different interpretation, that the Torah makes
specific reference to sperm in this context to clarify that the capital offense of
adultery is violated only through full intercourse, and not through other forms
of intimate physical contact. In other words, those who seek to draw proof from
the Ramban’s commentary that the prohibition of adultery refers even to the
introduction of sperm without intercourse rely on a reading that the Ramban
proposes with considerable skepticism.

Rav Feinstein also points to the fact that relations with another man’s wife are
forbidden even when there is no possibility of conception — such as if one of the
parties is infertile or in a case of anal penetration. This fact, Rav Feinstein argues,
demonstrates that it is the sexual act, and not the married woman’s conception,
that lies at the heart of this prohibition.

DINRTIN DY KON NI NPOVA PR

Both the Satmar Rebbe?> and Rav Waldenberg?® forbid artificial insemination
from a sperm bank for an additional reason, namely, on the basis of the require-
ment of ninan — ascertaining that a child’s father can be definitively identified.

The Mishna in Maseches Yevamos (41a) establishes that a divorced or wid-
owed woman may not remarry until three months have passed since her divorce
or her first husband’s passing, in order to avoid uncertainty regarding the bio-
logical origins of her next child. In earlier times, pregnancy could generally be
detected only after three months from conception, but not earlier.?” Therefore,
if a woman remarries within three months of being widowed or divorced, and
then immediately conceives, it will be unknown whether that child was fathered
by the first husband or the new husband. In order to avoid such uncertainty,
halacha requires the woman to wait three months after her divorce or her hus-
band’s death before remarrying.

The Gemara (Yevamos 42a) brings several different reasons for why this
uncertainty must be avoided. The first is God’s promise to Avraham, 7% nvn5

25. In the aforementioned article in HaMaor (Av, 5724), p. 4.

26. Tzitz Eliezer, vol. 9, p. 252.

27. Nowadays, of course, pregnancy tests can determine if a woman is pregnant before the
three-month period. The results of pregnancy tests, however, do not usually eliminate
the halachically mandated need to wait a three-month period before a woman can get
remarried.
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IR YN iR — that He would establish a special relationship with him
and “with your offspring after you” (Bereishis 17:7). This phrase implies that
God’s blessing depends upon a definitive connection between parents and their
offspring, and thus instructs that children should not be produced in a manner
that makes the identity of their biological father uncertain. Rashi explains by
commenting, »INR DNPN WY WRTNN HY RYR 110 nwrown PR — “The Divine pres-
ence rests only on the ‘certain’ ones — a person whose offspring is attributed
to him.” The source of Rashi’s comment is the Talmudic teaching presented in
Maseches Kiddushin (70b), monvyn mmawn % R9R 017wn PR NIV 1IN 17apnwd
oxwaw — “When the Almighty rests His presence, He rests it only upon the
families in Israel with clear pedigree” The ability to definitively identify one’s
father and one’s children is a sine qua non of Jewish life, without which we
cannot merit the Divine presence in our midst.

Second, the Gemara notes, the situation of a child who cannot definitively
identify his biological father can result in catastrophic halachic consequences.
For example, if a person thinks his father is his mother’s second husband, but
he was really fathered by her first husband, he might marry the daughter of the
first husband, thereby inadvertently marrying his sister — in violation of the
Torah’s prohibition against incest. Furthermore, the Gemara adds, if the child
was conceived by the first husband, but is presumed to have been fathered by the
second husband, he will naturally be considered the full brother of the second
husband’s other children. If the second husband’s other son gets married and
then dies childless, such that his widow is subject to the obligation of yibum,
requiring her to marry her deceased husband’s brother, his half-brother, who is
mistakenly presumed to be his full brother, might marry her to fulfill this obliga-
tion. However, as yibum applies only to brothers who share the same father, the
marriage in this case is not required, and as such, it is forbidden.?8

Another concern noted by the Gemara is that the second husband might
die without children, and since he was mistakenly assumed to have fathered a
child, his wife will be unaware that she is bound by the yibum obligation. She
might then remarry without being released by her brother-in-law through the
chalitza ritual, in violation of a Biblical command. Likewise, if the first husband
had one other son, and that son marries and then dies childless, his widow will
assume that as her husband had no brothers, she is not subject to the obligation
of yibum, when in reality, her husband had a brother, who must first perform
chalitza before she may remarry.

The Satmar Rebbe and Rav Waldenberg note that nearly all these concerns

28. The Torah forbids marrying one’s brother’s wife, even after the brother’s passing, except
when this is required by force of the command of yibum.
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apply as well to a woman who is artificially inseminated with a non-Jewish man’s
sperm. The exception is the concern of an incestuous marriage; as noted earlier,
since halacha does not recognize familial relationships between a Jew and a non-
Jew, a Jew fathered by a gentile is not halachically related to his father’s other
children. (Of course, there is also no concern regarding the possibility of the
biological father having another child who will mistakenly assume that he has
no brothers and whose widow will thus not realize she is bound by the yibum
obligation, as this obviously does not apply to gentiles.) The other concerns,
however, seem to apply. Artificial insemination with a non-Jew’s sperm creates
a child without a Jewish father, and the yibum-related concerns involving his
mother and half-brothers are relevant in such a case. Rav Waldenberg argues
that if Chazal were concerned about the remote possibility that a woman who
remarried less than three months after being widowed or divorced might have
conceived from her first husband, then a fortiori they would forbid actively and
knowingly impregnating a woman with another man’s sperm.?

Rav Moshe Feinstein addresses this argument in one of his responsa on the
subject,?® and he convincingly refutes the claim. Regarding the principle that
PRINN HY RYR MW nrown PR, Rav Feinstein notes that there is no uncertainty
at all when a child is conceived by sperm produced by a gentile. Halachically
speaking, this child simply has no father. The rule established by the Gemara
requires ascertaining the identity of every Jew’s father; if a person has no father,
then quite obviously this requirement is entirely irrelevant. As for the practical
halachic consequences of a child who is mistakenly attributed to his mother’s
husband, Rav Feinstein writes that this concern applies only when no one knows
who fathered the child. The Gemara requires a divorced or widowed woman
to wait three months before remarrying because otherwise, no one — not even
she — will know whether her child was fathered by the first or second husband.
Likewise, as we saw earlier, Rabbeinu Peretz ruled that a married woman should
not sleep on bedding used by a man other than her husband due to the concern

29. Intuitively, we might respond that we do not have the authority to extend Chazals
decrees beyond the specific contexts for which they were enacted. Thus, although Chazal
required a divorced or widowed woman to wait three months before remarrying to avoid
uncertainty about her child’s pedigree, we cannot forbid artificial insemination despite
the fact that it poses the same concerns. However, as discussed earlier, Rabbeinu Peretz
forbade married women to sleep on bedding that had been used by a man other than her
husband due to the possibility that she might conceive with that man’s sperm, and the
child will be mistakenly identified as her husband’s son. Rabbeinu Peretz clearly works
oft the assumption that Chazal’s enactment requires avoiding all situations of uncertain
pedigree.

30. Referenced above, note 24.
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that she might conceive from his sperm and the child will be misidentified. In
that case as well, no one will know that the child presumed to have been fathered
by the mother’s husband is actually a different man’s child.

In the case of a child conceived through artificial insemination with donor
sperm, by contrast, the parents know full well that this is not their biologi-
cal child. The requirement of ninan was not instituted for situations in which
the parents know the child’s biological origins but others might not. If ninan
would, in fact, apply in such cases, Rav Feinstein argues, then halacha would
have forbidden adoption, since people might mistakenly assume that a couple’s
adopted child is their biological child. The concept of ninan was introduced to
prevent situations in which no one, including the mother, knows who fathered
a child. Therefore, Rav Feinstein contends, the Gemara’s discussion of ninan
has no bearing whatsoever on the question surrounding the permissibility of
artificial insemination.?

We might add another reason to discount this challenge to Rav Feinstein’s
ruling. The Gemara addresses the case of a widow or divorcee who wishes to
remarry, and in order to avoid misidentification of the child’s father, it requires
her to wait three months. In such a situation, there is a very reasonable measure
that can be taken to avoid the risk of attributing the child to the wrong father —
a three-month waiting period. There is no reason to assume that Chazal would
apply this measure in the situation of a woman who has no other possibility of
bearing children. For a woman married to an infertile man, artificial insemina-
tion with donor sperm represents the only opportunity to become a mother.
Thus, even if halacha prefers producing children with a definitively-identified
Jewish father, we cannot presume, without compelling evidence, that this prefer-
ence suffices to deny a woman the possibility of bearing children.

NP AN KRS

A later edition of HaMaor featured an essay by Rav Yosef Eliyahu Henkin
strongly condemning artificial insemination with donor sperm.3> Among the
arguments he advances is that although this procedure does not halachically
constitute a sexual act, it might nevertheless fall under the Torah prohibition of
ORI MIan nWTp N XY (Devarim 23:18) — the prohibition against harlotry. As
opposed to other prohibitions in the Torah’s sexual code, Rav Henkin observes,
this law is not formulated as a prohibition against intercourse. Rather, it forbids
being a nw1p (prostitute), and not the act per se. Perhaps, then, it refers to what

31. This point is also made by Rav Shlomo Zalman Aurbach, Minchas Shlomo, vol. 3, p. 10.
32. HaMaor, Tishrei, 5725.
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Rav Henkin terms y7rn 91251 — a woman’s absorbing into her body sperm from
different men. Conceivably, this could apply even to artificial insemination,
when no sexual act is performed.

Rav Henkin adds that Targum Onkelos famously translates this verse as a
prohibition against marrying a slave or maidservant. The reason for this prohibi-
tion, it could be argued, is that, as the Gemara (Kiddushin 69a) establishes, T2y
o»n Y pr — a servant has no familial connections. Halachically, his children are
not regarded as his offspring. Accordingly, Rav Henkin suggests understanding
the command nwTp nn &Y as a prohibition against creating a situation in which
a woman may conceive a child who is not halachically related to his father. If so,
then undergoing artificial insemination with a non-Jewish man’s sperm would
transgress this prohibition.

One could easily argue, however, that this is a far-fetched application of the
prohibition of nwTp. Stronger evidence is needed to establish that this transgres-
sion can be violated without sexual intercourse.

MWK HaT

Rav Shmuel Wosner, in his treatment of the topic,*® boldly asserts that although
artificial insemination with donor sperm does not qualify as a sinful intimate
act, it is nevertheless forbidden by force of the Torah’s earliest description of
marriage (Bereishis 2:24): TNR 7029 PN MWK P27 INR DR VAR DR VIR AP 12 9P —
“Therefore, a man leaves his father and mother and attaches to his wife, and they
become one flesh” The Gemara (Sanhedrin 58a) cites this verse as the source
for the prohibition of adultery as it applies to non-Jews. This verse establishes
already from the time of Adam and Chava’s creation, before the Torah was given,
that a man “clings to his wife,” implying that he must avoid physical relationships
with the wives of other men.>* Tosfos (Kiddushin 13b) comment that although a
separate Torah prohibition forbids adultery for Jews, this verse from the time
of man’s creation is relevant even to us, adding a mitzvas asei (affirmative com-
mand) to avoid physical unions with other men’s wives, alongside the lo saaseh
(prohibition) forbidding adulterous acts.

Rav Wosner claims that the command of 1nwxra pa, unlike the lo sauseh
of adultery, refers to the production of offspring, and not to the act of sexual
intimacy. He bases this contention on Rashi’s interpretation of this verse in
his Torah commentary: TR 01 MVYI DWI DY T Y 30 T — “The child
is created by them both, and there their flesh becomes one” Accordingly, this

33. Shevet Ha-Levi 3:175.
34. In the Gemara’s words, 1720 NWR R INWRA PaT.
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verse introduces a prohibition not against sexual intercourse with another man’s
wife, but against creating a child with another man’s wife. Hence, impregnating
a woman with another man’s sperm is forbidden, even if no sexual act occurs.

It seems highly questionable, however, whether we can reach such a far-
reaching practical halachic conclusion based on this inference from Rashi’s
Torah commentary.®

Other Concerns

Numerous poskim forbade the practice of artificial insemination with donor
sperm due to the deleterious spiritual effects of conceiving children from mem-
bers of foreign nations. These poskim note the comment of the Sefer Ha-Chinuch
(560), 122 NOX 28N Y2V 3 pao prY — “There is no doubt that the father’s nature is
embedded within the son” Therefore, in order to preserve our nation’s singu-
larity and purity, it is argued, we must not allow creating Jewish children from
non-Jewish fathers.

This is the theme of a lengthy and strident letter by the Bobover Rebbe
printed in 1964,%¢ and it is a point emphasized by Rav Waldenberg in the
beginning of his treatment of the topic.’” Rav Waldenberg emphatically states
that halachic arguments are unnecessary to establish the prohibition of such a
practice, given its harmful spiritual effects. He writes that he was compelled to
present technical halachic reasons for prohibiting artificial insemination with a
gentile’s sperm only because there were those who permitted the procedure —
referring, quite obviously, to Rav Moshe Feinstein.

We must wonder, however, whether these “mystical” concerns suffice to
compel a woman to lifelong childlessness. While we would of course ideally
prefer producing Jewish children naturally, through the union between a law-
fully wedded husband and wife, it seems difficult to understand why, when a
woman cannot conceive from her husband, we would deny her the joy and
satisfaction of raising children due to mystical concerns that do not appear to
have any halachic basis.3®

35. We might also add that Rabbeinu Peretz, as discussed, forbids a married woman to put
herself in a situation where her body might absorb another man’s sperm only because the
child will be mistakenly attributed to her husband. According to Rav Wosner’s theory,
this should be forbidden also due to the concern of accidentally violating the prohibition
of 1nwra pamn.

36. HaMaor, Tishrei, 5725.

37. Tzitz Eliezer, vol. 9, p. 251.

38. Rav Henkin (in the essay referenced above, note 31) wrote that if the husband is biologi-
cally incapable of producing children, the couple should adopt orphans in lieu of bearing
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This consideration is noted by Rav Shlomo Zalman Auerbach at the outset of
his discussion of the topic.3 After noting the adverse spiritual effects of conceiv-
ing through artificial insemination with a gentile’s sperm, Rav Auerbach writes:

L0711 NYRY WA TR N9IPEY NN T2 HY LIRVWY MIRIN DIVIN 17 DAV NN IR
M2 NOR 1T RY TN ININW JATHITIIWIN.L.ORIVM NYINN MYYY TR IRY 117
JYOR IR AN OR 19970 TR 9722 109 1w oYY

However, since for most of the women who come to ask about this,
and who are prepared to undergo this procedure, this is an actual ques-
tion about life, as the insemination cannot be done from a Jew...I think
that as long as the sages of the generation have not decreed a clear-cut
prohibition against it, it behooves us to determine halachically whether
this is permissible or forbidden.

Rav Auerbach then proceeds to show that there is no clear halachic prohibi-
tion against such a procedure. Nevertheless, his close disciple, Rav Yehoshua
Neuwirth, reported that despite this conclusion, Rav Auerbach did not permit
artificial insemination as a matter of practice.*®

Another consideration that has been raised is that of my»x (“modesty”).
The aforementioned poskim, as well as others,*! contended that it is simply inap-
propriate for a married woman to receive in her body the sperm produced by
another man. Even Rav Moshe Feinstein, who permitted artificial insemination
in principle, writes that it should generally be discouraged, as it could create
tension in the marriage.*?

Once again, however, we must ask whether a couple that sincerely wishes to
have and raise a child should be denied this opportunity due to this concern.
While we can certainly understand discouraging this option if the husband has
misgivings about the injection of another man’s reproductive material into his
wife’s body, it is hard to forbid this practice if the husband is fully on board.

Unmarried Women

All of the essays and responsa referenced until now dealt with the situation of
a woman married to an infertile husband, who desires to conceive by receiving

children. While this solution might be satisfactory to some childless couples, we cannot
overlook or discount the natural desire of a woman to produce children of her own.
39. Minchas Shlomo, vol. 3, pp. 8-9.
40. Cited in Nishmas Avraham, vol. 3, p. 44.
41. See, for example, Rav Yechiel Yaakov Weinberg’s responsum referenced above, note 9.
42. 1210 NRY AT PR 199 1YY ANTI NIRIP NI RYW P (Iggeros Moshe, E.H. 4:32:5).



228 HEADLINES 2: HALACHIC DEBATES OF CURRENT EVENTS

the sperm of another man. Most of the reasons given for forbidding the practice
would apply also to unmarried women seeking to conceive through artificial
insemination.*> As we saw, however, these reasons are either based on tenuous
theories, or do not appear to outweigh the legitimate and noble desire of women
to bear children. The question then becomes whether Rav Moshe Feinstein’s
ruling that artificial insemination could, in some circumstances, be an option
for a married woman, would apply also to single women who fear that they will
not find their soulmate before they become biologically incapable of conceiving.

Rav Shlomo Zalman Auerbach — who, as we saw earlier, ruled that artificial
insemination is, in principle, permitted for married women — opposed artificial
insemination for unmarried women. As cited in Nishmas Avraham (vol. 3, p. 49),
Rav Auerbach expressed the concern that as the child grows up and is raised
by a mother who had never married, false rumors will spread that he is the
product of an illicit union. The halachic basis of this consideration is the ruling
of the Rama (E.H. 1:13) that a woman should endeavor to get married in order
to avoid suspicions that she engages in illicit relationships. It has been argued
that if a woman should not remain unmarried by choice due to the concern of
disparaging rumors, then she should certainly not choose to become pregnant
without marrying, which would appear even more suspicious.

One could easily argue, however, that this concern would not apply nowa-
days, when artificial insemination has become a standard reproductive proce-
dure, and when the phenomenon of unmarried women conceiving through
this method is becoming increasingly common. When a religiously observant
single woman chooses to undergo artificial insemination, and openly speaks
about having conceived her child in this manner, it is difficult to imagine anyone
seriously raising allegations about sexual misconduct.

Rav Auerbach also raised the concern that since the process of artificial
insemination requires a man to ejaculate outside of the context of intercourse,
something that halacha strictly forbids, conception through this method could
result in a spiritual defect in the child.** Since this child was created through an
inappropriate autoerotic act, he may be spiritually “tainted,” and this is therefore
a situation that ought to be avoided.

However, as noted by Rav Mordechai Halperin,** the consensus among the

43. The two exceptions are the theory that the specific prohibition of adultery relates to the
introduction of another man’s sperm into the body (based on the verse y1% 7025w 1nn &)
and the concern of creating tension in the marriage.

44. Rav Auerbach’s formulation, as cited in Nishmas Avraham, is: 10 019 Y10 vivnh v
TN NN HY T NYOWN AP WV 1M ,0Y02Y YN NAIW RN HV NI,

45. In an article published in Assia, vol. 20, pp. 113-123, available online at http://www.
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poskim permits a man to produce sperm without intercourse for the purpose
of reproduction. Therefore, even if we accept the premise that fertilization with
sperm ejaculated through a forbidden autoerotic act would result in a spiritual
deficiency that overrides the value of producing a child, this is entirely irrelevant
in the case of sperm that was produced specifically for the purpose of insemina-
tion. Moreover, this assumption itself seems highly questionable. If a woman’s
choice is either to beget a child with sperm that had already been produced
through halachically illegitimate means, or to never have children, there is little
reason to assume that Torah law and ethics would encourage her to choose the
latter option.

Indeed, Rav Yechiel Yaakov Weinberg, in the aforementioned essay, writes
that as long as the sperm is taken from a non-Jewish man, there should seem-
ingly be no halachic barrier to artificial insemination for an unmarried woman.
However, Rav Weinberg stopped short of permitting this as a practical matter,
emphasizing that his comments were intended only for the purpose of theoreti-
cal halachic discussion.*¢

A number of contemporary poskim discourage this practice out of practical
and societal concerns, such as the difficulties the child will experience as he or
she grows up without a father, and the potential long-term consequences of
formally authorizing reproduction without marriage.#” However, while these
concerns are certainly valid, it is doubtful whether they suffice to forever deny
a woman the joy and privilege of having a child.

Mp*YNn NR DNy 707

In conclusion, it is worth taking a moment to reflect upon the way our Sages
taught us to view the plight of childless women.

The Torah tells of how Rachel expressed to her husband, Yaakov, her anguish
over her inability to conceive: »2x nnn pr o1 0119 Nan — “Give me children,
and if not, I will die!” (Bereishis 30:1). Yaakov responded angrily, rhetorically
asking his wife, 02779 00 yin v 2% YR nnnn — “Am [ in the place of God,
who has withheld from you fruit of the belly?” (30:2).

The Midrash (Bereishis Rabba 71:7) sharply criticizes Yaakov for his angry

medethics.org.il/website/index.php/he/research/2012-02-29-11-36-06/2012—-03-05—
10-08-21/101-2012-03-05-10-02-56/1008—2012—03—22-17—04-192.

46. Referenced above, note 9. The essay was later printed in Seridei Eish 3:5.

47. See the letters of several leading sages cited by Rav Tzvi Ryzman in Ratz KaTzvi — Even
HaEzer, Poriyus, pp. 108-111, and the transcriptions of interviews with leading contem-
porary poskim printed below.
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response: 2Mpynn Nx wnY 13:0"1pn 1% MR — “The Almighty said to him [Yaakov]:
This is how one responds to women in distress?”

Rachel’s cry to Yaakov was, fundamentally, inappropriate, as she appeared
to cast upon him the blame for her infertility. Nevertheless, it was wrong for
Yaakov for react harshly. What Rachel needed at that time was sensitivity and
compassion, not a cold, rational response to her outburst of raw emotion. The
inability to bear children naturally causes a woman a great deal of anguish and
distress, and we are bidden to show them support and sensitivity.

In our day and age, Chazal’s proclamation, zmpynn nx wny 73, must inform
our attitude not only to married women struggling with infertility, but also to
the large number of God-fearing women who have been unable to find a suitable
marriage partner. As these women grow older, they endure not only the anguish
of loneliness and the absence of a soulmate, but also the anguish of childlessness.
They deserve our support, encouragement, and assistance.

While sensitivity for mpyn certainly does not override halacha, and there
is no justification whatsoever for suspending or overturning clear-cut halachic
dictates in order to help a woman conceive, our concern for their plight must
certainly be taken into consideration and introduced into the discussion as a
significant factor. As the trend towards artificial insemination as an option for
unmarried women continues to gain traction, this issue will become an increas-
ingly important one for modern-day poskim, who will need to delicately balance
the relevant halachic and practical concerns with the natural and noble desire
of women to bear and raise children. The sensitivity owed to the mpyn requires
us to seriously consider legitimate grounds for leniency — which, as we have
seen, indeed exist — as part of our effort to give all women who so desire the
ability to raise Jewish children.

INTERVIEWS

Rav Herschel Schachter
on Headlines with Dovid Lichtenstein*

Yes, it’s permissible, but you're creating a yasom (orphan). The child is going
to wonder who the father is. The woman feels terrible, she has no family, but
now she’s going to create a child who is going to be a yasom, and the child
is going to wonder, maybe the mother had an affair with somebody. It's not
at all recommended. The gedolim said it’s not recommended. I know in Dr.
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Abraham’s sefer about halacha and medicine...he says it doesn’t make sense that
a single girl should have artificial insemination in order to have children. It’s not
right.

* Broadcast on 2 Shevat, 5777 (January 28, 2017).

Rav Dovid Cohen
on Headlines with Dovid Lichtenstein*

Unfortunately, as a rav who deals with human beings, [I know that]...there are
many women who have this situation. I maintain that there is an 2w moox. It is
an act of selfishness, really, to create a yasom. Let’s forget about other problems.
This person, because she does not want to be alone, which is very understand-
able, is creating an individual [in a condition] that the Torah says is the most
pitiful — the widow, the foreigner, and the orphan are really lonely people.
The yasom is a very lonely person... It's one of the biggest aveiros that I can
conceive of, and I say it’s w3 mo>x to do it. This is besides the fact that it borders
on nnt parn nkom — the whole concept of becoming pregnant with the sperm
of somebody who is totally unknown. That [concern] can perhaps be handled,
because it could be the sperm of an w5 o8, though you’re getting into great
debates among the poskim.

In any event, I feel it’s 13y mo>x to do this. The Torah says that a yasom is
unhappy, and this child is almost guaranteed to be an unhappy child... A yasom
is a yasom is a yasom.

* Broadcast on 9 Shevat, 5777 (February 4, 2017).

Rav Mendel Shafran
on Headlines with Dovid Lichtenstein*

According to halacha, 5npa x25 w3 mon 12 [the son of an unmarried Jewish
woman who was impregnated by a non-Jewish man is allowed to marry into the
Jewish nation]. As for whether she should do it or not — it’s not simple to do it.
He will be the child of a single parent. I don’t know if she’ll have a lot of nachas
from him... This is not the way to solve a problem. It will just make bigger
problems. She will have to tell the whole city that she had a child like this... And
how will she bring up this child? The child is going to have a lot of problems...

* Broadcast on 9 Shevat, 5777 (February 4, 2017).
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Dr. David Pelcovitz
on Headlines with Dovid Lichtenstein*

There is a series of studies that were done in London that looked at single moth-
ers by choice — most of whom got married later in life, who could not find the
right person, women who would have loved to get married but just couldn’t find
anybody. These are women in their late 30s and early 40s who decided to con-
ceive by donor insemination. The researchers compared a group of these women
and their children with a group of women who were married and conceived by
donor insemination because of medical reasons. They looked at it in an interest-
ing way — the quality of the mother-child relationship, and how the kid does.

In every study done that I've seen, both here and in Eretz Yisrael — though
these are not large-scale studies, around 50 or 60 people in each comparison
group — the kids of single mothers seemed for the most part to be doing just as
well, if not better, than the others. For example, when they compared in London
those who are single mothers by choice and their children, with kids of regular
marriages conceived by donor insemination, they found no differences in par-
enting quality, or in the kids’ adjustment. The reason is because of everything
we know about the problems in cases of single mothers. These are largely due to
the fact that children of divorce are at risk for obvious reasons — because they
were exposed to conflict, and there are often financial problems afterward. Here
[with single women having children through donor insemination], you don't
have it. Here’s a kid who is very much loved, who is, in many cases, brought into
the world by a more mature mother. Most of these mothers are financially able
to care for their child, are settled, and the child is incredibly loved.

Of course, I certainly understand what the various poskim are saying. It
makes a lot of sense — how can you bring a child into the world who is not going
to have a father actively involved? But when you look at it more empirically...
it seems there is no obvious kind of difference in any findings. Everything they
have found thus far has been positive.

However, here’s the problem: This hasn't been going on long enough for
us to have permanent answers. Right now, the studies are of kids who are, let’s
say, six years old. We don’t know what it’s going to look like when these kids
are fifteen years old and much more aware of who they are and the differences
between them and kids who have fathers actively involved. But in terms of
main measures, there is a wonderful relationship between the kid and his or
her mother, and there tends to be great functioning all around, in any way they
could measure it.

When a child grew up with a father and then lost the father — that’s the
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yasom. Here, we're dealing with a child who never knew anything else. There’s no
loss of any kind. They’re born to a mother who wanted them more than anything
in the world. They are born to a mother who, in the studies, is as psychologically
healthy as any other women. The reason they are single has nothing at all to do
with psychological health. It’s a whole different psychological process.

The reality is that we don’t know. As these kids get older, and many of them
will know how they came into this world — because the tendency of women in
these situations is to share the story of how the children came into being — we
don’t know how this will look as their kids become old enough to be self-aware
and aware of how they are alike and different. But in the short term — the first
five or six years of life — I am not aware of any studies that show anything
other than significant evidence of good functioning in every area that has been
looked at.

* Broadcast on 9 Shevat, 5777 (February 4, 2017).



