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Caring for pets on Shabbos
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Reporting molestors to the authorities
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Over 6,000 Households Participate in Beit
Hillel's Shabbat Yisraelit

December 17, 2013 in Beit Hillel, News, Projects, Videos
by BeitHillel

On Shabbat Parshat Chayei Sara (October 25, 2013) we witnessed an historical
moment in Israel. Over 6,000 households participated in Beit Hillel’s country-wide
initiative — Shabbat Yisraelit — that brought together religious and non-religious
families for Friday night dinner. Government Ministers, members of Knesset, mayors,
IDF commanders, musicians, as well as thousands of Israelis from over 50 different
cities, participated in the initiative. Beit Hillel Executive Director Rav Ronen Neuwirth
had the tremendous privilege to host Zev Bielsky, the mayor of Ra’anana and former
chairman of the Jewish agency.

Shabbat Yisraelit represents the application of the two halachic rulings that Beit
Hillel published over the past year; specifically about Shabbat invitations and the
possibility of eating at the home of someone who does not observe Kashrut.

Shabbat Yisraelit received mass media coverage — interviews on TV and radio,
print and online news articles, op-ed pieces, and social media outlets. For exam-
ple, see the Jerusalem Post’s review ‘Religious-Secular’ Shabbat Attracts 6,000
Households.

We also produced an educational booklet specifically for Shabbat Yisraelit, which
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contains articles about Shabbat written by both observant and non-observant people.
The printed edition was distributed in 110,000 copies across Israel. An electronic
version of the booklet (Hebrew) can be downloaded: Shabbat Yisraelit Guide.

Shabbat Yisraelit created a big buzz, and was very well received by both the
religious and non-religious communities. In response to the numerous requests of
the non-observant guests to host the religious families, Beit Hillel will continue this
initiative on Chanukah wherein the families will get together for a joint candle lighting
ceremony.

If you haven’t already seen it, check out the special humorous video clip (a spoof
of National Geographic) that we produced to promote the initiative — a clip that has
already received close to 150,000 views.

© 2013 Beit Hillel — Attentive Spiritual Leadership. All Rights Reserved
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Outreach or Stumbling Block?
Extending Shabbos Invitations to the
Nonobservant

One of the most common strategies that are employed in the ongoing effort
to draw nonobservant Jews closer to Torah observance is to share with
them the beauty and warmth of the Shabbos table. The common practice of
extending invitations to the nonobservant has given rise to the difficult and
complex question of whether such invitations are indeed a commendable form
of kiruv, or actually facilitate additional Shabbos desecration. Knowing that
the invitee will arrive at the Shabbos meal by car, the host inadvertently causes
the guest to commit an additional transgression, even as he intends to inspire
him to embrace halachic observance. Extending such an invitation, then, might
transgress the Torah prohibition of %wan 1nn &Y My 2195 — “You shall not place a
stumbling block before a blind man” (Vayikra 19:14) — which is interpreted as
referring to causing others to sin. Another issue to consider is the prohibition
discussed by numerous halachic authorities against assisting those committing
a transgression — 01y 111Y y»on.

We will begin our discussion by examining the possibility of equating “spiri-
tual rescue” with the rescue of one’s physical life, such that we may suspend
Torah law in the effort to reach out to nonobservant Jews and inspire them
to lead a halachic lifestyle. We will then proceed to address the parameters of
7 1aY and y»on, and conclude with a survey of the views taken by recent and
contemporary poskim with regard to this subject.

I. Violating the Torah to Save a Soul
The Rashba and the Shulchan Aruch

The possibility of allowing Torah violations for the sake of “spiritual rescue”
emerges from a ruling of the Shulchan Aruch in the context of Shabbos:

If someone received word that his daughter was taken from his home on
Shabbos for the purpose of removing her from the Jewish nation, it is a
mitzva to travel to try to rescue her, and he may even travel beyond three
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parsaos. If he does not want [to desecrate Shabbos for this purpose], we
force him [to do so]. (O.C. 306:14)

The Shulchan Aruch’s ruling stems from his discussion in Beis Yosef, where he
cites and disputes the ruling of the Rashba in one of his responsa (7:267). The
Rashba was asked about this case and replied Tmbn 1% 1270 — “this matter
requires study” Despite his ambivalence, the Rashba proceeds to take the posi-
tion that it is forbidden to desecrate Shabbos to rescue somebody from spiritual
danger: m7ayn 0 nYxn Yy nawn nk pmT PR (“One does not desecrate the Shabbos
to rescue [somebody] from sin”). He draws proof from the Gemara’s ruling in
Maseches Shabbos (4a) regarding the question of removing dough that one had
placed in an oven on Shabbos, before it is baked. The Gemara rules that although
the one who had placed the dough in the oven will be liable for Shabbos violation
if the dough remains in the oven long enough to bake, others are not permitted
to remove the bread from the oven — which entails a Shabbos violation — in
order to save him from liability. Accordingly, the Rashba rules, it is forbidden to
desecrate Shabbos for the sake of preventing a person from sin, and hence one
may not travel on Shabbos to rescue somebody who is coming under pressure
to renounce and abandon the Jewish faith.

The Beis Yosef, however, disputes the Rashba’s position, noting Tosfos™ dis-
cussion concerning the case addressed by the Gemara of the bread placed in the
oven. Tosfos questions the Gemara’s ruling in light of the Mishna’s comment in
Maseches Gittin (41b) that the master of a 7 72 >¥xm 72y »¥n (“half -servant™)
is forced to release the servant so that he would be able to get married.! Despite
the fact that releasing a gentile servant transgresses a Biblical command?, the
Mishna nevertheless permits and even requires a master to do so for the sake of
enabling the servant to fulfill the mitzva of marriage and procreation. Seemingly,
this indicates that one may, in fact, transgress a Biblical command for the spiri-
tual benefit of another person. Tosfos suggests two distinctions to reconcile the
Mishna’s ruling with that of the Gemara concerning the dough in the oven. First,
Tosfos proposes that the situation of the servant is unique due to the singular
importance of procreation. Whereas generally one may not violate the Torah
for the spiritual benefit of others, this is allowed, and even required, to allow
somebody to marry and beget children. Secondly, Tosfos suggests that the issue

L A pnjao¥mTay ox¥n is a servant who was co-owned by two partners until one of them
released his “portion” of the servant, such that he is now half servant and half freeman.
Under these circumstances, he is unable to marry, as his status as a half-servant makes
it forbidden to marry an ordinary Jewish woman, and his status as a half-freeman makes
it forbidden to marry a maidservant.

2. See Gittin 38b: nwya 72 372Y NR TINVNA Y.
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might depend on whether or not the person in need of spiritual assistance is at
fault. In the case under discussion in Maseches Shabbos, the individual acted
wrongly by placing dough in the oven, and the Gemara thus does not allow
others to commit a halachic violation to spare him the consequences of his
wrongful act. The Mishna in Gittin, however, speaks of a servant who for no
fault of his own finds himself halachically unable to marry, and under such
circumstances one may violate a Biblical command to give him the ability to
tulfill the mitzva of procreation.

The Beis Yosef notes that according to both answers proposed by Tosfos,
it would be permissible to violate Shabbos in the situation discussed by the
Rashba. According to Tosfos’ first answer, Torah law is suspended for the sake of
facilitating a mitzva of special importance such as procreation, a provision that
would certainly apply when somebody is at risk of being led away from Torah
observance altogether. And according to Tosfos’ second answer, one may violate
Torah law to save somebody from a spiritually threatening situation which came
about through circumstances beyond his control, which is clearly the case when
a girl is abducted by missionaries.

The Beis Yosef accepts Tosfos’s view, and thus allows — and even requires — a
father to violate Shabbos in order to save his daughter from missionaries.

The Nachalas Shiva

A third view is presented by the Nachalas Shiva (Teshuvos, 83), who allows and
requires violating the Torah for the sake of “spiritual rescue” under all circum-
stances, regardless of whether the individual is at risk of committing a minor or
major transgression, and even if he is to blame for the situation. The Nachalas
Shiva bases his view on the premise that rescuing one’s fellow from sin is no less
vital than rescuing him from death. He writes, XY nonx1 nmonn nnw »n wai xny
19w 93 — “To save his soul from destruction, from eternal death, all the more
so [that this effort overrides Torah law]” In his view, the provision requiring
a person or even many people to desecrate Shabbos for the sake of saving a
human life, even if there is some doubt whether the efforts will succeed, is fully

applicable in situations of spiritual danger.?

3. 'The Nachalas Shiva notes that this rationale was expressed in the question sent to the
Rashba in the aforementioned responsum, and that although the Rashba did not accept
this argument, he did acknowledge 7m%n Ay 727n, that the matter requires further
study, and did not definitively reject this view. It should be noted, however, that the
Rashba indeed appears to implicitly reject this contention by citing the Gemara’s ruling
in Maseches Shabbos forbidding the minor violation of removing the dough from the
oven for the sake of rescuing one from sin.
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This is also the implication of the Taz, who gives the following explanation
for the Shulchan Aruch’s ruling requiring the father to rescue his daughter on
Shabbos: 91y 117 n2w %1913 AYRAY W, 30 MR 09YY NIMN IRYD NPNNY DRI RN
vaympan (“Here, where they are seeking to have her renounce her faith and she
would thus remain an apostate forever...she should be saved through Shabbos
desecration, as this is even more important than rescuing a life”).

The Minchas Chinuch (239:6), too, expresses this view, in his discussion of
the mitzva of tochecha (reprimanding violators). He writes that this requirement
is included under the prohibition of v 07 %Y Tmyn &Y (Vayikra 19:16), which
forbids remaining idle when another person’s life is at risk, and also under the
command of nmax nawn (returning lost property), which includes the require-
ment to save one’s fellow from bodily harm (yow nmax; see Sanhedrin 73a). If
one is commanded to intervene to rescue a person from physical danger, the
Minchas Chinuch writes, then one is certainly required to expend efforts to save
sinners from spiritual ruin: nTaxr XNT NN N IXNY 9197 ORT NN AN INR Y
»RN%1 20N 1PTNNY 27N R T Y7119 1w — “All the more so, if one can rescue
him from sin, which involves the loss of his soul and body, Heaven forbid, he is
certainly obligated to return him to proper conduct and [thereby] rescue him.”

This rationale actually appears in an earlier source — a responsum of the
Maharshdam (Y.D. 204), where he rules that one is required to spend money to
rescue another person from sin. He notes the Gemara’s ruling (Sanhedrin 73a)
requiring one to even incur an expense to save somebody’s life, and then com-
ments: 2”19RY NNW 21193 X807 19780Y 119101 12219132 172 MAIYY 2N 17N BT Y80 OR)
— “If one is obligated to invest both physical effort and money to save some-
body’s life, all the more so [he must do so] to save his soul from destruction.”*

This notion is further developed by the Chafetz Chaim, in his work Chomas
Ha-das (Chizuk Ha-das, 3). He writes that just as if we see an ill patient trying to
obtain foods that could kill him, we are required by the Torah to try to prevent
him from eating such foods, similarly, we are required to try to persuade people
to avoid sin. The Chafetz Chaim further notes that Halacha requires hiring pro-
tessional lifeguards to rescue a person who is drowning, when this is necessary
to save his life, and thus by the same token, “we must search for people who are
gifted, God-fearing speakers who know how to draw the hearts of Israel toward
their Father in heaven.”

4. This point is also made by the Shela, in Derech Chaim Tochechos Mussar, Parashas
Kedoshim, where he writes that the prohibition of 797 07 %y Tmyn &Y applies to rescuing
sinners from spiritual “death”: 772y 721y 1381 DRV ,WAIA NY¥N IV Y3 1N NHEN2 1NN O
NP INNY TIRDY.
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A possible basis® for this view of the Nachalas Shiva is Chazal's comment
establishing that leading a person to sin is a more grievous offense than murder:

IRVNNM AT DY 10 ROR RN PR BNINY NN 101D WP DTRD DR RONNN
.RIN ONYN 1Y TN OYIYN TN IRININ

One who causes a person to sin has committed a more grievous offense
than one who kills him, for one who kills him drives him only from this
world, whereas one who causes him to sin drives him from this world
and the next. (Sifrei, Ki-Seitzei 252)

The Sifrei classifies wonn — causing one’s fellow to sin — as an especially griev-
ous form of murder. The implication of this remark is that sin is akin to death
— and even worse than death — and thus we are required to take the same mea-
sures to save a person from sin as we are to save one from death. This emerges
more clearly from a passage in the Midrash Tanchuma (Pinchas, 4), which cites
this comment in reference to the command issued to Benei Yisrael to avenge
Midyan’s scheme to lead them to sin. The Tanchuma states in that context, “On
this basis, the Sages said: One who approaches to kill you — arise and kill him,”
and it then proceeds to cite the rule that causing one to sin is worse than murder.
It seems clear that the Midrash seeks to equate spiritual ruin with murder, such
that the same means that must be employed to protect against death are required
to save a person from sin.

Further support for the Nachalas Shiva’s theory may be drawn from the
comments of the Ritva in Maseches Megilla (14a) concerning the establishment
of Chanukah and Purim. The Purim celebration, as the Gemara there notes,
was instituted based on the rationale that “if we sing praise for leaving from
bondage to freedom [on Pesach], then all the more so [we should celebrate]
leaving from death to life” Given the requirement to celebrate our release from
Egyptian bondage on Pesach, the religious leaders at the time of the Purim
miracle reasoned that a celebration must certainly be instituted for the Jews’
rescue from Haman’s decree of annihilation. The Ritva briefly comments that
this rationale also formed the basis for the establishment of Chanukah after
the Jews victory over the Greeks. Despite the fact that the Greeks oppressed
the Jews spiritually, but did not threaten them with annihilation, nevertheless,
according to the Ritva, the religious leaders at the time of the Chanukah miracle
saw themselves as having been delivered “from death to life” Apparently, the
Ritva equated spiritual demise with physical death, and thus the deliverance

5. 'This point was made by the Shevus Yaakov, who, as we will soon see, disputed the
Nachalas Shiva’s position.



330 HEADLINES: HALACHIC DEBATES OF CURRENT EVENTS

from spiritual persecution is as at least as significant and worthy of celebration
than the deliverance from the threat of physical annihilation.

The Shevus Yaakov’s Objections

The Shevus Yaakov (1:16) cites and dismisses the Nachalas Shiva’s theory, noting
that the concern for human life overrides virtually all of the Torah’s commands
(with the well-known exceptions of murder, idolatry and immorality). If sin
is akin to, and even worse than, death, the Shevus Yaakov argues, then there
should be no reason for the protection of life to supersede Torah law. After all,
why should one subject himself to spiritual “death” to save himself from physical
death?

We may, however, easily respond that the Torah itself mandates protecting
ones life at the expense of Torah law. When one commits a Torah violation to
save his life, he does not cause himself spiritual “death” at all, because he does
precisely what the Torah itself instructs him to do. And thus the suspension of
Torah law in situations of life-threatening danger in no way reflects a preference
for physical life over spiritual life.

The Shevus Yaakov further challenges the Nachalas Shiva’s view by arguing
that if one commits “spiritual suicide” by engaging in sinful behavior, there is no
justification for allowing others to transgress the Torah to intervene and prevent
him from sinning. The underlying assumption of this argument appears to be
that Halacha does not require one to transgress the Torah to rescue a person
who attempts to take his own life. But while this is, in fact, the position taken by
the Minchas Chinuch (237, Kometz Ha-mincha 2), Rav Moshe Feinstein rejected
this view in several contexts.® Accordingly, when it comes to “spiritual rescue,’
too, it stands to reason that one may transgress the Torah for the sake of trying
to rescue a person who knowingly put himself at spiritual risk.

Rescuing a Soul Through a Shabbos Invitation

Returning to our original question, it would appear that according to the
Nachalas Shiva’s position, that rescuing a person from sinful behavior is akin
to rescuing a persons life, efforts to lead a fellow Jew toward halachic observance
may be made even at the expense of Torah law. As long as there is a reasonable
chance that the measure one wishes to undertake will have the effect of drawing
the person to embrace a Torah lifestyle, it would be permitted even if it entails
a halachic violation. It must be emphasized that one does not have to know
with certainty that the undertaking will succeed in inspiring the Jew or Jews

6. See Iggeros Moshe Y.D. 2:174, 3:90, and elsewhere.
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in question. Halacha permits violating Shabbos to attempt to save a life even if
success cannot be guaranteed, as long as there is a reasonable chance of success.
And thus once we accept the equation between protecting physical life and
protecting spiritual life, outreach efforts may override the Shabbos restrictions,
as long as there is a reasonable chance that they will succeed.

As such, according to the Nachalas Shiva, if one has reason to believe that
a Shabbos invitation could trigger a fellow Jew’s return to Torah observance,
it would be permissible to extend such an invitation, even if this violates the
prohibition of %1wan ynn &Y My 18 by causing the guest to drive on Shabbos.

In truth, it may be argued that even the Shulchan Aruch and Rashba would
permit such an invitation. The entire discussion thus far has focused on the issue
of committing a transgression to prevent another person from sin, and, as we
have seen, different opinions exist as to whether and when this is permissible.
It seems reasonable to assume, however, that all authorities would agree that
a person would be permitted to transgress the Torah in order to save himself
from sin. After all, the Gemara in Maseches Shabbos states explicitly that the
individual who placed the dough into the oven may then remove it, in violation
of a minor halachic prohibition, in order to save himself from a capital offense.
Presumably, even the Rashba would agree, therefore, that the girl who was taken
by missionaries would be permitted to violate Shabbos to extricate herself from
their influence. Even though the Rashba forbids others from violating Shabbos
to rescue her, she would be allowed to violate Shabbos to flee.

Taking this line of reasoning one step further, as one is allowed to violate
Shabbos to save himself from sin, others who facilitate such Shabbos desecra-
tion do not violate 11y nab. Since the Shabbos desecration which one facilitates
in halachically permissible under the circumstances, the facilitator cannot be
considered as causing sin. If so, then even according to the Rashba one would
be allowed to extend an invitation to a nonobservant Jew if there is a reasonable
chance that the experience will lead to his or her embracing Torah observance.

I1. my nab

Let us now turn our attention to the prohibition of 1y 1% to determine whether
it applies to an invitation that causes a Jew to desecrate Shabbos. Irrespective
of our previous discussion regarding the possibility of suspending Torah law
to bring a fellow Jew closer to observance, would extending an invitation truly
constitute “a stumbling block” that transgresses the prohibition of ynn x5 11y 195
2won?

The Gemara in Maseches Avoda Zara (6b) establishes that providing
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somebody with forbidden food to eat” violates the Torah prohibition of my naY,
but only in a situation of X3m7T 81y »1IN — “two sides of the river” Meaning,
one violates this prohibition only if the recipient would otherwise be unable to
obtain the forbidden food, such as if he is situated across the river from the food.
If the recipient has independent access to the food, and somebody happens to
give it to him, the latter has not violated my na% since he has not facilitated the
sin, which could have been violated even without his involvement. This halacha
is accepted by numerous halachic authorities (see Shach, Y.D. 151:6; and Magen
Avraham, 347:4).8

Applying this rule to the question surrounding Shabbos invitations, we
might, at first glance, conclude that extending an invitation is permissible, as
the host does not actually facilitate the Shabbos desecration. After all, the guest
does not require an invitation to violate Shabbos, and, in many cases, he has the
ability to arrive at the meal in a permissible manner — by foot — but chooses on
his own to drive in the interest of convenience. Therefore, as the host does not
actually cause the Shabbos desecration, he does not transgress my »ab.

Upon further reflection, however, this conclusion is far from simple. First,
the Gemara’s rule of “two sides of the river” does not necessarily limit my »ab to
situations where the violator would have had no possibility whatsoever of com-
mitting the transgression. After all, in the Gemara’s case, where the forbidden
food is situated across the river, the individual would still be able to obtain it
somehow. It seems that 1y »19% requires not that one makes it possible for the
transgression to be committed, but rather that he makes it reasonably feasible.
If the forbidden food is across the river, the individual would not likely have
been willing to endure the inconvenience of crossing the river to access the food,
and for this reason the person who brings him the food is considered to have
facilitated the transgression.

Indeed, the Meiri, commenting on the Gemara’s discussion, writes, 1x Ox
NINTN2 1Y R¥NNY TOR NV ®OR ’en — “If he does not find [the forbidden food]
readily accessible, then it is forbidden to make it available to him.” This formula-
tion clearly indicates that providing one easy access to forbidden food trans-
gresses My NaY even if the transgression would otherwise have been possible,
since one makes the violation more convenient and thus more feasible.’

7. The examples given are providing wine to a nazir, and providing a limb taken from a
live animal to anyone, even a gentile.

8. Curiously, neither the Rambam nor the Chinuch mention the condition that my »ab
applies only in situations where the violation could not have been committed without
the second party’s assistance, an enigma noted by the Minchas Chinuch (232:3).

9. See also Chavos Yair 185; Kesav Sofer Y.D. 83.
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Accordingly, even if it is possible for the guest to walk by foot to the host’s
home for Shabbos lunch, the invitation nevertheless encourages the guest to
drive, in violation of Shabbos. As driving is far more convenient than walk-
ing, the host in effect facilitates Shabbat desecration but putting the guest in a
situation of “easily accessible” Shabbos violation. Indeed, Rav Moshe Feinstein
(Iggeros Moshe, O.C. 1:99) forbade extending an invitation to nonobservant Jews
to attend a prayer service if it can be assumed that they would drive, noting,
“Even if they are not so far [from the synagogue], nevertheless, if it is known
that they will not want to bother walking by foot and will drive in a car, this is
forbidden because of my 195”

Secondly, even though the guest’s Shabbos desecration does not depend
upon the invitation, extending the invitation might nevertheless be forbidden
insofar as it causes the desecration. The Gemara permits transferring forbidden
food to somebody across the river, but there are two conceptual approaches
one could take in explaining this ruling. The first is that 11y naY is violated only
when it facilitates a transgression that would not have otherwise been feasible.
Alternatively, however, we might explain that my 9% is defined as causing a
person to sin, and if a person did not need assistance to commit a transgres-
sion, then lending assistance does not constitute 1y 1195, as this assistance was
unnecessary and thus did not meaningfully contribute to the sinful outcome.
The difference between these two perspectives is that the first defines my 195 as
enabling one to commit a sin, whereas the second defines the prohibition as
causing one to sin.

To understand more clearly the difference between these two definitions, let
us consider the simple case of a person who instructed his fellow to commit a
sin, and the fellow obeys. The violator committed the sinful act independently,
without any assistance, but would never have thought to do so had his friend
not given the instruction. In this case, the friend did not enable the violation,
which the sinner committed without any assistance, but he did cause the viola-
tion, which would not have occurred if he had not issued the directive. Indeed,
the Mishpetei Shemuel (134) ruled that instructing somebody to commit a sin
which he would not have otherwise contemplated constitutes my nab, even if the
offender needed no practical assistance. Since the one who instructed him was
the cause of the sin, he violates my 9.

A possible source for this perspective in the Rambam’s formulation in defin-
ing this prohibition in Sefer Ha-mitzvos (lo taaseh 299): 21207 W 01y Yy Nyw m
nmr — “One who helps [the committing of] a transgression, or causes it

10. This point was made in Chafetz Chayim (Introduction, 11, in Beer Mayim Chayim),
and by the Chazon Ish (Y.D. 62:13).
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This argument could easily be applied to Shabbat invitations, as well. One
who extends the invitation is certainly not enabling the sin of driving on
Shabbos, but he does cause the act of driving by inviting the guest. This appears
to have been the view of Rav Moshe Feinstein (Iggeros Moshe O.C. 1:98) who
forbade inviting nonobservant Jewish youth to a Shabbos prayer service, because
“he is considered like instructing them to come to pray with a minyan evenina
manner that involves chilul Shabbos,” seemingly referring to the Torah prohibi-
tion of my nab.!

Is There Such a Thing as a Well-Intentioned Stumbling Block?

On the other hand, one might counter that the prohibition of “placing a stum-
bling block before a blind person” requires, by definition, malicious intent.
When a person extends a Shabbos invitation for the purpose of outreach, his
intent is obviously not to cause the guest to spiritually “stumble.” To the contrary,
his intent is to lead him away from the road laden with “stumbling blocks” along
which he currently travels, onto the road of Torah observance and fear of God.
Even if the immediate, short-term effect of the invitation is an act of Shabbos
desecration, the objective and intent are not to cause the individual to “stumble,”
but rather to grow in halakhic commitment.

Rav Moshe Sternbuch (Teshuvos Va-hanhagos, 1:358) advances this theory
to permit extending invitations to a nonobservant Jew for the purpose of draw-
ing him closer to observance. He compares such an invitation to the case of a
surgeon who inflicts a wound in the patient in order to treat him and cure his
illness. Undoubtedly, the surgeon does not commit a forbidden act of violence
by making an incision in the patient’s skin, as this is done to help the patient’s
body, not to cause it harm. By the same token, Rav Sternbuch argues, causing a
nonobservant Jew to drive on Shabbos for the purpose of guiding him toward
halachic observance does not constitute a “stumbling block,” as it is done for the
guest’s spiritual benefit, not detriment.

A source for this contention is Rabbi Akiva Eiger’s comments to the Shulchan
Aruch (Y.D. 181:6) concerning the situation of a woman cutting a man’s side-
burns. While it is forbidden for men to remove their sideburns and to have
their sideburns removed by somebody else'?, this prohibition does not apply to
women. According to one view in the Shulchan Aruch, a woman is even permit-
ted to remove a man’s sideburns, and Rabbi Akiva Eiger raises the question of
why this would not be forbidden on the grounds of nvay 1215 y»on (assisting

11. Rav Moshe also notes that educating youth about prayer should not come at the
expense of educating them about Shabbos observance.
12. DOWRI MR 1PN RY — Vayikra 19:27.
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in a Torah violation)'?, as the man commits a Torah violation by having his
sideburns removed. He suggests that this does not constitute y»on since the
woman ultimately rescues the man from a double Torah violation:

JNIRD 722 921 01 IR NYIN NN IMR DNYIn Anvn RY OR

If she would not have cut his hair, he would have cut it himself, and he
would then be in violation of two prohibitions.

A man who cuts his own sideburns transgresses two Torah violations — remov-
ing sideburns, and having his sideburns removed. And thus the woman, by
removing the man’s sideburns, saves him from one transgression, and, as such,
her actions do not constitute nay 7215 y»on.

Rabbi Akiva Eiger here establishes that the broader picture must be taken
into account when assessing the permissibility of facilitating a transgression. If
the net result is a positive impact upon the persons religious observance, then
the action is permissible even if in the short-term it causes a Torah violation.
And thus in the case of a Shabbos invitation, too, even if the immediate result is
an additional Torah violation, it would be permissible in light of its long-term
positive impact.*

Moreover, the Toras Kohanim interprets the command of 17y »aY as referring
also to ny1 nxy wown, offering somebody injurious advice. Clearly, one does not
transgress this prohibition by advising his fellow to endure short-term harm for
long-term benefit, such as to undergo beneficial surgery, or to make a financial
investment with reasonable potential for a large return. Presumably, then, the
other prohibition of my na%, which forbids causing spiritual harm by causing
others to sin, would not apply when one causes another to sin for his ultimate
spiritual benefit.

II1. py*ay 927h yron

Is There a Prohibition of y»on?

Beyond the Torah prohibition of my »19%, we must also consider the possibility of
applying to this case the prohibition of nay 1219 y»on, the rabbinic prohibition

13. We will discuss the subject of nvay 127> y»on at length in the next section.

14. One could distinguish between the situation addressed by Rabbi Akiva Eiger,
where the positive impact of the woman’s action occurs immediately, and the case of
a Shabbos invitation, where the positive outcome will be manifest only in the future.
Nevertheless, Rabbi Akiva Eiger’s comments provide a clear basis for the concept that
7y 1195 depends upon the broader effects of one’s actions, and not only their immediate
result.
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against participating in a sinful act, even if it could be committed without one’s
involvement.

The source for this prohibition is Tosfos’ comments in the beginning of
Maseches Shabbos (3a) concerning the situation of a poor person collecting
charity outside someone’s door on Shabbos. The Mishna states that if the poor
man thrusts his hand through the doorway into the home and takes a gift from
the homeowner’s hand, the beggar violates Shabbos, but the homeowner com-
mits no violation. In this case, the beggar brings an object from a private domain
into the public domain, and thus violates Shabbos, whereas the donor has not
committed any prohibited act. Tosfos raises the question of why the homeowner
in such a case does not violate the prohibition of my nab. Despite the fact that
the beggar could have taken the item in question even without the homeowner’s
involvement, Tosfos notes, “nevertheless, there is still a rabbinic prohibition, as
he is obligated to prevent him from prohibited activity” This question is also
raised by the Tosfos Ha-Rosh.'> Tosfos thus assumes that although the Torah
prohibition of my 19 is limited to lending assistance that is vital for the sin, there
is a rabbinic prohibition against lending even nonessential assistance.

Similarly, the Ran, in Maseches Avoda Zara (1b in the Rif), writes:
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Nevertheless, it is still forbidden by the Sages, for he is obligated to
prevent him from prohibited activity, and how can one assist those who
commit violations?

According to Tosfos and the Ran, then, even if a person is independently capable
of committing a transgression, it is forbidden to assist him in the forbidden act,
by force of rabbinic enactment.!

Other Rishonim, however, appear dispute this position. Tosfos in Maseches

15. The Turei Even (Chagiga 13a) and Kesav Sofer (Y.D. 83) challenge Tosfos’ question, noting
that presumably the Mishna deals with a situation where the homeowner would be
unable to prevent the beggar from violating Shabbos, and thus he has no obligation to
intervene.

16. Both Tosfos and the Ran base this prohibition upon the principle of xmorn »w1ax, the
requirement to prevent people from committing a transgression. As this requirement
of »war is rabbinic in origin, it stands to reason that according to these Rishonim,
the prohibition of y»on is likewise a rabbinic prohibition. This is the view of the Bach
(Y.D. 303) and Peri Yitzchak (1:26). By contrast, the Shaugas Aryeh (58) maintains that
y»on constitutes a Torah violation. Furthermore, the Kesav Sofer (Y.D. 83) writes that
the obligation of »v11ax> stems from the Biblical command of Py nx on noow, in
which case the prohibition of nwvay 1215 y»on, by extension, would be regarded as a Torah
prohibition. Talmidei Rabbenu Yona (Avoda Zara 6b) view the law of y»on as based upon
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Avoda Zara (6b) writes that it is permissible to give non-kosher food to a Jew
who has abandoned halachic observance, as long as he can obtain it from other
sources. Likewise, the Mordechai (Avoda Zara 790) rules that one may lend
money or clothing to a Christian even if he knows that it will be used for reli-
gious practices, as long as the borrower has other available means of obtaining
the money or item in question.

It thus appears that there is a debate among the Rishonim surrounding this
issue of whether one may assist a person in committing a forbidden act if the
violator has the ability to perform the act independently. The Rama cites both
views in Yoreh Deia (151:1).

However, a number of Acharonim challenged the Rama’s assumption that
these sources reflect disparate views. They note that according to the Rama,
Tosfos’ comments in Maseches Shabbos, establishing the prohibition of 7215 y»on
nay, contradict Tosfos’ own comments in Maseches Avoda Zara concerning the
sale of forbidden foods to a Jew who had abandoned observance. Furthermore,
the Tosfos Ha-Rosh, as noted earlier, acknowledges the prohibition of y»on, yet
in his commentary to Avoda Zara the Rosh follows the view espoused by Tosfos
there in Avoda Zara. Rabbenu Yerucham, too, codifies Tosfos’ ruling in Shabbos
as well as Tosfos” ruling in Avoda Zara (17:6, 12:3), suggesting that these two
rulings do not conflict with one another.

The question, then, becomes, how can we reconcile these two views — the
ruling of Tosfos in Maseches Shabbos, and Tosfos’ ruling in Maseches Avoda
Zara?

Distinguishing Between Intentional and Unintentional Violations

One possibility is proposed by the Shach, commenting on the Rama’s ruling.
He suggests that all Rishonim recognized the prohibition of nvay 3275 y»on,
but this prohibition does not apply to assisting a gentile or a mumar (Jew who
willfully abandoned the Jewish faith). Although one generally may not lend
even nonessential assistance to a Jew committing a sin, it is permissible to lend
nonessential assistance to a gentile or mumar committing a forbidden act.’”
Tosfos in Maseches Shabbos speaks of a beggar who is ignorant of the Shabbos
prohibitions, and they thus raise the question of why the prohibition of y»on
would not apply, whereas in Maseches Avoda Zara Tosfos deals with committed
idolaters who knowingly worship a foreign deity.

The Shach’s comments give rise to the question of why a mumar should

the concept of 1Y nr a7 Y81 93, and thus it would be a Biblical prohibition to assist
one in committing a transgression.
17. See also Bei'ur Ha-Gra, and Magen Avraham (347:4).
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be treated differently from any other Jew. After all, as Chazal famously taught
(Sanhedrin 44a), ®10 5% RONW *9 YY R YRIW — a Jew does not lose his halachic
identity as a Jew even after committing sins. In light of this fundamental rule,
it seems difficult to understand why the Shach would distinguish between a
mumar and other Jews with respect to the issue of n1ay 7275 y»on.

This question was raised by the Dagul Mei-revava, who explains that the
Shach here does not refer specifically to a mumar, but rather speaks of any situ-
ation where a Jew seeks to intentionally commit a sin. The Dagul Mei-revava
contends that the requirement to prevent one from sin applies only when one
would commit an unintentional violation'®, and therefore, by extension, the
prohibition of nvay 71119 ¥»on applies only to assisting people committing a
transgression unintentionally. When a person sets out to knowingly commit
a transgression, however, it would not be forbidden to assist him, as long as
the assistance is not indispensable for the act, because the prohibition of y»on
does not apply. This approach of the Dagul Mei-revava is cited approvingly and
discussed by Rav Moshe Feinstein, in Iggeros Moshe (Y.D. 1:72).

According to this approach, the application of y»on to extending Shabbos
invitations would depend upon the halachic classification of modern-day
nonobservant Jews. Many recent and contemporary authorities classify non-
observant Jews under the category of nawiw pwwn (literally, “an infant that was
captured”), referring to the fact that they were denied a religious upbringing and
are thus not held accountable for their nonobservance. If so, then modern-day
nonobservant Jews are not regarded as intentional sinners, and the prohibition
of y»on would apply.

Participation Before the Sinful Act

Several other Acharonim?® suggest a different distinction to reconcile these
conflicting sources, differentiating between assistance given at the time the sin
is committed, and participation in the preparatory stages. In the case under
discussion in Maseches Shabbos, the donor facilitates the beggar’s Shabbos
desecration at the time it occurs, and Tosfos therefore raises the question of
why the donor is not in violation of y»on. In Maseches Avoda Zara, by contrast,
the assistance is given well in advance of the sinful act, as the individual sells a
product that the idolater will later use in pagan ritual. In this case, since one does
not participate in the sinful act at the time it occurs, and is involved only in the

18. Indeed, the Talmud speaks of the obligation of xmoxn >wiiax in the context of
minors, who are not considered intentional violators by virtue of their young age.

19. See, for example, Binyan Tziyon Ha-chadashos, 23.

20. Meishiv Davar (2:31), Binyan Tziyon (15), Kesav Sofer (Y.D. 83).
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preliminary stages, this involvement does not violate the prohibition of y»on.
According to these Acharonim, the prohibition of y»on differs in this respect
from the Torah prohibition of 1y »aY, which forbids facilitating a transgression
even during the preliminary stages, such as by supplying non-kosher food.?!

If we follow this view, then extending an invitation to a nonobservant Jew
before Shabbos would certainly not violate y»on, as the host’s involvement in
the Shabbos desecration occurs well in advance of the prohibited act.

We might, however, challenge this distinction on the basis of the Gemara’s
discussion in Maseches Nedarim (62b) concerning Rav Ashi’s sale of lumber
to a pagan cult that worships its deity by lighting fires. The Gemara establishes
that such a sale would, in principle, violate the prohibition of my »a% if not
for the fact that most firewood is used for personal use (such as heat), and
not for religious rituals. Since the wood would be used primarily for permis-
sible purposes, Rav Ashi was allowed to sell the lumber. As noted by several
Acharonim??, the Gemara cannot be referring here to the Torah prohibition of
7y 1199, as it is difficult to imagine that the cult members could not obtain wood
from any other sources. Presumably, the purchase of Rav Ashi’s wood was not
indispensable to their pagan worship, and thus the Gemara must refer here to
the rabbinic prohibition of y»on, as opposed to the Torah violation of 1y na%.23
And yet, it clearly considers this prohibition applicable even to involvement in
the preliminary stages of sin, forbidding the sale of materials that will be used
in pagan rituals.

It appears that these Acharonim did, in fact, understand the Gemara as refer-
ring to the Torah prohibition of mp 7ab, as the plain reading of the Gemara
suggests. This is the implication of the Meiri, who writes in the context of the
Gemara’s discussion, “It is forbidden for a person to provide idolaters items
that are suitable for their worship, for as long as it is possible that they will be
unable to obtain [these materials] through other means, he is in violation
of 5won Jnn ®Y My 1195” The Meiri clearly understood the Gemara to mean that
the cult members would not necessarily have been able to obtain wood for their
ritual from other sources, and thus the Torah prohibition of my n19% could have

21. One might question this distinction in light of the fact that, as mentioned earlier,
the prohibition of y»on is based upon the requirement of xoxn 'wi1ar, which seem-
ingly should not depend on the different stages in the process of committing a violation.
See the Kesav Sofer’s responsum referred to above (in note 19) for a fuller discussion.

22. See Keren Ora, Maharatz Chayos.

23. The fact that the Gemara mentions here the prohibition of My »9% (11 2185 x3®m) can
be explained on the basis of the Bach’s comment (Y.D. 303) that the prohibition of y»on
was legislated as an addendum of sorts to the Biblical prohibition of my »ab.
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applied (if not for the fact that most of the wood was needed for innocuous
purposes).

While it might at first seem difficult to understand why the cult members
were unable to obtain lumber from other sources, we can easily explain the
Meiri’s interpretation in light of his own comments mentioned earlier. Recall
that according to the Meiri, my 19 applies even if the sinner could have poten-
tially committed the transgression without the assistance he received, if the
assistance made the sin considerably more feasible. In this instance, it is entirely
possible that the cult members could have found other sources of firewood, but
purchasing from Rav Ashi was far more convenient. As such, the Torah prohibi-
tion of My 1aY would have applied.

The Pischei Teshuva (Y.D. 151:2) also suggests that the Gemara refers to the
Torah prohibition of my naY, but for a different reason. He references an intrigu-
ing theory advanced by the Mishneh Le-melech (Hilkhos Malveh Ve-loveh 4:2)
that if the sinner can obtain the item he needs to commit the forbidden act
only from Jews, the Jew who provides the object in question transgresses 9%
71y despite the fact that his assistance is not indispensable. Since the other Jews
would also transgress 1y 1195 by lending assistance, this is not considered an
alternative option, and thus the one who lends the violator assistance is in viola-
tion of My naY. The Gemara’s rule of “one side of the river” refers only to cases
where the violator could have committed the sinful act independently, or with
the assistance of a gentile. If he required the assistance of Jews, then the Jew who
helps him transgresses my »1a%.2* Accordingly, it is possible that the cult mem-
bers who purchased firewood from Rav Ashi had access to other Jewish-owned
lumber, but not to wood sold by non-Jews, and thus the Torah prohibition of
Ty 1ab was theoretically applicable.

I'V. Conclusion

In light of all we have seen, there are several reasons to permit Shabbos invita-
tions to nonobservant Jews for the purpose of drawing them closer to Torah
observance:

1) According to some views, “spiritual rescue” overrides Torah law just like
rescuing one’s physical life, and thus as long as there is a reasonable pos-
sibility that the Shabbos invitation will trigger a process that will lead to
religious observance, it is allowed, even if this would entail my »95.

24. See the aforementioned responsum of the Kesav Sofer, who discusses this theory
at length.
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2) If the host invites the guest well in advance of Shabbos, and offers him
overnight lodging in his home, he is not causing the guest to violate
Shabbos, even if the guest chooses on his own to drive rather than walk.
The decision to violate Shabbos was made by the guest, not by the host.

3) The prohibition of mw 7aY, by definition, requires intent to cause one’s
fellow to “stumble,” and thus if one’s goal is to lead the guest toward
religious observance, then causing him to drive that evening does not
transgress My »1a7.

4) According to the Rama, different opinions exist as to whether one may
assist a person committing a sin if the assistance is not needed, and he
writes that common practice follows the lenient position. And thus since
the guest can desecrate Shabbos even without receiving an invitation, no
prohibition is entailed according to the lenient view.

5) According to the Dagul Mei-revava, one may lend nonessential assistance
to somebody committing a sin willfully. This might apply in the case of
Shabbos invitations, depending on how we classify modern-day nonob-
servant Jews.

6) According to several Acharonim, non-essential assistance may be given
during the preliminary stages, before the sinful act is committed.

V. Survey of Recent and Contemporary Halachic Rulings

Poskim who ruled leniently:

1) Rav Yaakov Kaminetzky?® permitted extending an invitation to a Shabbos
meal for the purpose of outreach, as long as one explicitly invites the
guest to remain with him throughout Shabbos and prepares a room and
food for the guest for all of Shabbos, even if he knows the guest will drive
home after the meal.

2) Rav Shlomo Zalman Auerbach?® was asked about making a minyan for
the purpose of outreach, to which nonobservant Jews would travel by
car. He rules that such a minyan may be held as long as the invitees are
offered accommodations so they would not have to violate Shabbos, and
one does not need to instruct them not to drive.

3) Rav Moshe Sternbuch?” allows inviting nonobservant Jews for a Shabbos
meal because the intent is to draw them closer to observance, and not to

25. Emes Le-Yaakov, Choshen Mishpat 425:5, note 27.
26. Minchas Shelomo 2:4:10.
27. Teshuvos Ve-hanhagos 1:358.
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cause them to “stumble,” and because the host does not instruct them to
drive.

4) Rav Moshe Soloveitchik of Switzerland?® appears to have allowed extend-
ing such invitations.

Poskim who ruled stringently:

1) Rav Moshe Feinstein?® was asked whether a minyan may be held for
nonobservant youths with prizes offered as incentives, given that the par-
ticipants would likely arrive by car. He ruled that it is certainly forbidden
to invite somebody to the program, even if the person lives nearby and
could walk. He added that it is uncertain whether it would be permissible
to inform people of the program without extending an invitation, and in
the end he allowed publicizing the event only if the prizes are reserved for
those who arrived by foot. It would appear that Rav Moshe would forbid
extending an invitation for a Shabbos meal if it is likely that the guest will
come by car.

2) Rav Shemuel Wosner*° forbids extending such invitations, emphasizing
that in some cases this could transgress the Torah prohibition of 11y na%.

3) Rav Yosef Shalom Elyashiv also forbade such invitations.

28. Ve-ha'ish Moshe, vol. 1, p. 127.

29. Iggeros Moshe O.C. 1:99. (See also 1:98 and 4:71.)
30. Shevet Ha-levi 8:165:6.

31. Cited in Chashukei Chemed, Pesachim 22b.



®CBS

New York

Panel Assembles To Discuss Sex Abuse Cases In
Brooklyn

June 10, 2012 10:02 pm
by WINS reporter Sonia Rincon

NEW YORK(CBSNewYork) — Brooklyn District Attorney Charles Hynes and a panel of
community leaders met to discuss sex abuse cases within the Ultra-Orthodox Jewish
community.

DA Hynes and civil rights attorney Norman Siegel appeared at a public town-hall
meeting in Brooklyn on Sunday, along with child advocates, rabbis, and molestation
victims.

1010 WINS reporter Sonia Rincon was in Crown Heights...

Hynes has come under fire in the past for his handling of sexual assault allegations
in the community.

The District Attorney defended his policy and said that it was unacceptable for
anybody with knowledge of sex abuse to fail to report it to the authorities.

Siegel told the assembly that the community could not stop at reporting abuse
to rabbis.

“For too long the community’s response to sexual abuse was to tell the victim to
go talk to a rabbi,” he said.

Siegel praised the District Attorney for his work on the issue and pledged his
continued assistance. He also advised parents that they should never hesitate to
report suspected abuse cases to the authorities.

Leaders emphasized the need to involve secular authorities...

Hynes emphasized the need to prevent victims of sexual abuse from becoming
victims of retribution within the community.

“We have to protect the victims and not the perverts,” he said.

Rabbi Yousef Blau made it clear that the policy of the community was to involve
the authorities if abuse was suspected.

“If one is aware of someone abusing children, one must go to secular authorities,”
he said.

59



Siegel told the assembly that he looks forward to participating in similar meetings
in the future.

Does Brooklyn need to change the way it handles sex abuse cases? Let us
know in our comments section below...

Copyright © CBS New York
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Reporting Child Molesters: non or
Obligation?

In recent years, the Orthodox Jewish community has been shaken by numer-
ous tragic revelations of otherwise respected educators who have taken
criminal advantage of their role to molest children under their charge. Amid
the collective efforts to formulate a proper response to this most unfortunate
phenomenon, the question has arisen as to the propriety of reporting abusers to
the relevant authorities, such as the police or municipal child welfare services.
Jewish tradition has always regarded nvon — relaying to gentile authorities
information about a fellow Jew or his assets — as among the harshest crimes a
Jew can commit. When exploring whether or how this prohibition applies in
the case of a child molester, we must consider the parameters of nvon, on the
one hand, and on the other, the precise halachic classification of molestation
and the long-term danger posed to the victim.
Specifically, we will examine the following questions:

1) Does a molester have the halachic status of a qmn (“pursuer”), whom
others are allowed to stop through any necessary means?

2) Irrespective of the law of 91, is it permissible to summon the authorities
to apprehend a Jew who threatens the wellbeing of other Jews?

3) Does the prohibition of nvon apply to modern-day democratic
governments?

4) In a case in which someone is suspected of molesting a young boy or girl,
how much credence can we halachically give to the child’s testimony?

5) Assuming that, in principle, a suspected molester can or must be reported
to the authorities, may this decision be reached by anyone, or must one
receive a formal pesak from a rabbi or beis din?

I. Is a Molester a q4119?

We will begin by examining the possibility of assigning to a molester the status
of 911 — literally, “pursuer” Under certain circumstances, one who threatens
another person may be stopped through any necessary means, including even
by killing him. If a molester, who threatens children, is considered a 91, then
certainly he may and must be stopped through any available means, which, in
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contemporary society, would translate into summoning the authorities who
have the legal and physical power to arrest and imprison criminals.

The Mishna in Sanhedrin (73a) lists three cases in which people are licensed
to kill someone who pursues another person: if he is attempting to kill, to engage
in forced homosexual relations with another man, or to engage in forced sexual
relations with a nomxnn ns (betrothed girl). The Gemara clarifies that this
license is given in all cases in which the person endeavors to commit a capital
sexual offense; it is not limited to cases of homosexuality or relations with a nya
noxnn. This includes an adulterous relationship with a married woman, as
well as situations of incest. The Acharonim address the question of whether this
halacha would also apply to one seeking to have forced relations with a nidda.!

Accordingly, some have claimed that a molester should be regarded as a 91,
insofar as he seeks to commit capital sexual offenses. However, this would be
true only if the molester commits the sexual act of intercourse with a boy, but
not if he engages in other kinds of inappropriate behavior.? Furthermore, in the
case of a young girl who has yet to reach adolescence and is thus not considered
a nidda, even the act of intercourse would not constitute a capital sexual offense,
and thus the status of 9111 would not apply. (The situation of an adolescent girl
would depend on the aforementioned debate concerning one who seeks rela-
tions with a nidda.) Moreover, when dealing with youngsters who have reached
the age of halachic adulthood, the possibility of considering the molester a 4111
is limited to forced relations. The law of 4711 does not apply to one who seeks
to seduce an adult (Sanhedrin 73b), and thus in the case of teens, the molester
cannot obtain the status of qm if he entices his victims to engage in relations
without coercion.

Others claim that molesters should be treated as a 4117 not due to the intent

1. The Avnei Neizer (Y.D. 461) infers from Rashi’s comments in Sanhedrin (73b, nmar n”1
n11) that the status of 911 applies to one pursuing a woman only if the relationship
would render the resultant child a mamzer, and thus it would certainly not apply to
the case of a nidda. Rabbi Akiva Eiger, in his notes to the Rambam (Hilchos Rotzeiach
1:11), also makes this inference from Rashi’s comments, noting that the Rambam there
appears to disagree. See also Minchas Chinuch, mitzva 6oo.

2. One could argue that a molester should be regarded as a 9T pav (a person who might
be seeking to commit a capital offense), as it is possible that he seeks full intercourse,
even if most molesters engage in other forms of inappropriate contact. However, the
halacha regarding a 9T pav is itself subject to debate. The Minchas Chinuch (296:33)
writes that such a person is regarded as a 911 and may be killed, whereas Rav Chaim
Ozer Grodzinsky rules that the status of g1 is reserved for those who are clearly bent
on committing the forbidden act (Achiezer, vol. 3, 72:3). The Tosefta in Sanhedrin (11:5)
appears to support Rav Chaim Ozer’s position. See also the comments of Rashi, Tosfos,
and Kovetz Shiurim regarding nannna xan, Pesachim 2b.
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to commit a sexual offense, but rather because of the potentially fatal effects of
molestation. Victims of sexual abuse often suffer from psychological disorders
such as depression and the like, which can often last for many years and can
sometimes lead to suicide, God forbid. Given the possible deadly result, it has
been argued that a molester is no different from someone attempting to kill
another person, as he seeks to inflict upon the victim emotional trauma that
can result in suicide.

It should be noted, however, that the aforementioned Mishna listing the
sexual offenses included under the law of 4717 makes no mention of one who
seeks to engage in forced relations with an unmarried girl. Despite the traumatic
psychological effects of rape, the Mishna does not include it in its list of crimes
that may be prevented by killing the prospective offender. It thus seems difficult
to extend to the status of qmn to those seeking to commit crimes that inflict
emotional pain on the victim, an extension that is never made by the Mishna.

I1. Molesters as a Threat to the Public

Even if a molester does not have the status of qmn, might it still be permissible
or obligatory to report him to the authorities for the sake of protecting potential
victims? More generally, what halachic means are available to a community
when one of their own threatens the public welfare?

The poskim address this question in the context of the Shulchan Aruch’s
ruling (C.M. 388:12) allowing communities to report to the gentile authorities
one who causes harm to the public:

,JDIPYY 1TI0RYY IMDNY WDIR D221I1D YTNY T2 170N IMN 1IPRN NDRA 3900070 9
2701Y MOR TN PR Nan Har

Whoever causes harm or distress to the public — it is permissible to
hand him over to the gentile authorities to beat him, imprison him or
fine him; on account of distress caused to a single individual, however,
it is forbidden to hand him over [to the authorities].

According to the Shulchan Aruch, a distinction is drawn between one who
threatens the public welfare, who may be reported to the authorities, and one
who causes harm to an individual, whom the community is not authorized to
report.

The Sema, however, commenting on this ruling, establishes an important

3. Inthe prevalent editions of the Shulchan Aruch, this word is written 701mn, but the Shach
and Vilna Gaon note that the text should read axnn.



64 HEADLINES: HALACHIC DEBATES OF CURRENT EVENTS

qualification, claiming that the Shulchan Aruch refers here only to xn%va1yx —a
general disturbance or annoyance. In such a case, a community may not report
an offender who disturbs only one individual. If, however, the offender causes
actual monetary or physical harm, even to one person, then he may certainly be
reported to the authorities. The Sema refers us to the Shulchan Aruch’s earlier
ruling (388:7): “Some authorities maintain that one who is beaten by his fellow
may go and submit a complaint to the gentiles, even though this will cause the
beater great harm...” The Shach adds that if one beats other people, it is per-
missible to petition the authorities to intervene and prevent him from causing
further harm, even if the authorities will confiscate the offender’s property as
a result.

It is clear from the rulings of the Sema and Shach that one is entitled to report
to the authorities a felon who threatens the public welfare, even if he poses a
physical or monetary risk only to individuals, and not to the general public.®

This ruling also appears in a responsum of the Maharach Or Zarua (Teshuvos
Chadashos 4):

If the beater is someone who frequently beats, and has repeated [the
crime] several times and continues to act freely, and it is clear from
his conduct that he plans to beat whomever does not comply with his
wishes, it is a mitzva for every Jew to notify the judges and authorities
and petition them to stop him. And if as a result they would conspire
against him and confiscate all his property, the informer has not com-
mitted any sin.

It seems clear that a child molester is no different in this regard from one who

4. 'The Darchei Moshe, as cited by the Shach, records this ruling in the name of the Maharam
Mei-Rizbork and disagrees, noting that a community is not permitted to confiscate the
property of even a 7om — someone who reports his fellow Jews to the authorities. If
a community does not have license to confiscate a vowm’s property, the Darchei Moshe
argues, then certainly this may not be done to one who causes other, lesser forms of
harm. The Shach notes, however, that the Maharam was speaking of petitioning the
authorities to prevent further criminal activity, and not of taking punitive measures
against an offender. Regardless of the accepted punitive measures for a 7om, a com-
munity is certainly entitled to summon the government authorities to prevent someone
from causing people harm.

5. On the basis of this ruling, Rav Yosef Efrati rules that if someone is trying to steal, the
prospective victim may immediately notify the authorities and does not have to first
summon the thief to beis din. Rav Efrati applied this ruling to the case of a person who
uploaded the entire Artscroll Talmud onto the internet and made it available for free
viewing. According to Rav Efrati, Artscroll was entitled to go straight to the police to
avoid financial loss.
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beats other people. It would thus be permissible — and, in fact, a mitzva — to
notify the authorities in order to stop the molester from his criminal activity,
and this would not constitute nvon. Indeed, Rav Yosef Shalom Elyashiv, in a
responsum printed in the Yeshurun journal (vol. 15, p. 641), rules that where
there is a legitimate reason to suspect a person of molesting children (72715 ),
he may be reported to the authorities.®

III. Applying nvon to Democratic Governments

Thus far, we have worked under the assumption that the prohibition of nvon
would, in principle, forbid reporting fellow Jews to the gentile government
authorities, and the only question is whether in practice this would be permis-
sible for the purpose of public safety. However, this assumption itself — that the
law of nvon is theoretically applicable in contemporary Western society — is
far from clear.

One basis for questioning this assumption is a passage in the Aruch
Ha-Shulchan (C.M. 388:7):

As anyone familiar with history knows, in ancient times people in dis-
tant lands had no protection over their bodies or property from bandits
and thieves, even those in official positions of power. Even today, as we
know, there are several countries in Africa where government officials
wantonly rob and steal. But the European monarchs, and especially
our lord, the Russian Czar, and his predecessors, as well as the kings of
Britain, should be commended for extending their governance over the
distant lands so that every person would enjoy protection over his body

6. Rav Elyashiv bases his ruling upon a responsum of the Rashba (3:393) in which the
Rashba authorizes community leaders to impose penalties and even administer corporal
punishment to felons when they deem such measures necessary for the public welfare
(nywn 7121 nyn pponY). Thus, Rav Elyashiv rules, the sages of every generation are
licensed to take the measures they deem necessary to protect the public from criminals
such as abusers.

I asked Rav Elyashiv’s disciple, Rav Yosef Efrati, why Rav Elyashiv resorted to this
responsum of the Rashba, when it is clear from the Sema and Shach, as cited above, that
one who poses a threat may be reported to the gentile authorities. Rav Efrati replied that
Rav Elyashiv was reluctant to issue a blanket ruling allowing all individuals to notify the
authorities about a suspected abuser, which could lead to widespread false accusations.
He therefore cited the responsum of the Rashba, which authorizes specifically the batei
din to take the necessary measures to rein in on dangerous criminals. As we will see later,
however, there is halachic basis for allowing even ordinary citizens to report molesters,
without obtaining a pesak from a rabbi or beis din.
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and property, such that the wealthy do not have to hide to avoid being
robbed and murdered. This is the basis of all the laws of non found in
the Talmud and halachic literature, as we will, with God’s help, explain,
for one who informs or reports his fellow to these thieves is indeed
pursuing him both physically and financially, and he may therefore be
saved [from this sin] by having his life taken.”

According to the Aruch Ha-Shulchan, the prohibition of nvon applies only to
reporting fellow Jews to rogue governments who have no regard for the basic
rights of its citizens. Even Czarist Russia, the Aruch Ha-Shulchan writes, granted
its citizens enough rights to render nvon inapplicable. It goes without saying that
this would be true of modern democracies, which guarantee their citizens due
process of the law before punitive measures are undertaken, as well as protection
of life, limb, and property.

Moreover, several sources indicate that the license to kill a 7o, even if he
only informs authorities about a fellow Jew’s money,® stems from the clear and
present danger that he poses to human life. The Sema (388:29), for example,
writes that a 701 may be killed because once a Jew’s property is exposed to the
gentile authorities, he becomes subject to false charges to the point at which, in
many cases, he is killed, and thus the 9o has the status of a qm. This is also the
implication of Rashi in his commentary to Bava Kama (117a), and this point is
made explicitly by the Rosh in one of his responsa (17:1):

One who seeks to expose his fellow’s property to a thief is compared by
the Sages to one who pursues his fellow physically to kill him... Once
one falls into the trap, he is shown no mercy; and a Jew’s money, too —
once it falls into the hands of the thieves, he is shown no mercy. Today
they take some, tomorrow they take it all, and in the end he is handed
over and killed, as they hope he will confess that he has additional
money. He [the 101] is therefore considered a q711, and may be saved
[from his crime] by taking his life.

Accordingly, even if we do not accept the Aruch Ha-Shulchan’s sweeping claim
that non does not apply to governments of civilized societies, we would still
restrict the prohibition to situations in which conveying information would pose
a direct threat to life. In contemporary societies, even if a court makes a wrong

7. This passage is omitted from the most recent edition of the Aruch Ha-Shulchan, likely
because the printers assumed it was added only to satisfy the censors and does not reflect
the author’s actual views. Significantly, however, Rav Eliezer Waldenberg (Tzitz Eliezer
(vol. 19, 52:5), cites this passage, evidently assuming that it was written wholeheartedly.

8. 'This license is codified in the Shulchan Aruch (C.M. 388:10).
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conviction, the defendants life is not put at risk, and it thus stands to reason that
the grave prohibition of nvon does not apply in today’s circumstances.’

In an oral conversation, Rav Yosef Efrati noted that even if the prohibition
of nvon does not apply to modern democratic governments, reporting Jews
to the authorities would nevertheless be prohibited for a different reason. The
Gemara in Gittin (88b) establishes the prohibition of o”2y 199 851 nnn195, which
forbids resorting to non-Jewish courts to resolve legal conflicts. Aside from the
issue of nvon, reporting an alleged criminal to the gentile authorities essentially
amounts to putting him on trial before a non-Jewish court, in violation of nina%
0”10y 197 R,

One may, however, dispute this contention on several grounds. First, the rule
of 0"y 1%’ nnnab applies to bringing financial disputes to non-Jewish courts.
In the case of a criminal such as a molester, the court system is being used to
protect people from harm, not to settle property disputes. Second, in our times,
when batei din do not have the authority to punish criminals, it is legitimate to
resort to the general court system for the vital purpose of reining in criminals.
This cannot be compared to situations of financial disputes, which batei din
are authorized to adjudicate, such that bringing the matter to a gentile court
would dishonor Torah law. If a criminal threatens the public, a community’s
only recourse is the general court system, which has the authority to convict and
imprison offenders, and this should thus certainly be permissible.

Moreover, reporting an offender to the police is not the same as summoning
another party to court. Even though the accused criminal will likely be pros-
ecuted and put on trial, the Jew who reports him is not bringing him to court.
He merely summons the authorities to intervene for the sake of public safety,
and they then decide to prosecute. Calling the police thus does not violate the
law of 0”2y 7Y X9 oab.

IV. Accepting the Testimony of a Minor

Based on what we have seen, it is permissible, and even obligatory, to report
a suspected molester to the authorities once there is sufficient reason to sus-
pect that he indeed poses a danger to other people. The question then must be
addressed as to how a credible suspicion is established. If a child claims he or she

9. The Mordechai (Bava Kama 9:117) offers a different reason for the prohibition of nvon,
writing that it is “repugnant” (79n) to hand over one’s money to a gentile ruler. As cited,
however, the Sema gives the reason that non threatens a person’s life, and for this reason
the Shulchan Aruch allows even killing a qom.
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was molested, does this complaint suffice as “testimony” to warrant summoning
the authorities?

This precise question was addressed by Rav Yosef Shaul Nathanson in his
work of responsa, Shoel U-Meishiv (Mahadura Kama, 1:185):

In 5613, rumors were spread in a certain town about a certain teacher
who had been living there for eight years, and the children who studied
with him as youngsters are now thirteen years old and older. They now
testify that as children, when they learned with him, he defiled them
through homosexuality, Rachamana litzlan... Two young men — one
who is now fifteen years old and the other thirteen — testified that as
children, when they studied under him, when they were around nine
years old or younger, he would defile them through homosexuality, for
they would lie with him in bed in the room where he lived. There is a
lot more to the incident that is not suitable for printing.

This was my response. The truth is, I have already elaborated in a
responsum that two valid witnesses are required to disqualify a person,
and I cited the comments of the Peri Chadash and the Ritva requiring
two valid witnesses to disqualify someone, as it is treated as mwai »»7
[a trial for the purpose of corporal or capital punishment]. In this case,
then, since they were minors at the time of the incident, they are not
accepted as witnesses to testify as adults about what they saw as minors,
as stated explicitly in Choshen Mishpat (35)... However, according to
what the Maharik and Terumat Ha-Deshen wrote and was codified by the
Rama in the Shulchan Aruch, that in situations where valid witnesses are
not needed, even women and minors are accepted as witnesses, in this
matter, where certainly there is no possibility of having adults [testify],
and there is no possibility of having testimony — because undoubtedly,
this person, although he is evil and malevolent, conceals his conduct
and plays only with small boys... — it is clear that they are accepted as
witnesses. Moreover, it is not as though we are trying to disqualify him
from serving as a witness or from taking an oath...

In my view, then, it is proper [for the people] to remove from his
head the crown of demagoguery and to protect themselves until he
tully repents with appropriate means of self-affliction. He should then
return and accept the words of the rabbis, and this should serve as atone-
ment for his sins. But we cannot speak of repentance unless there is a
confession.

The Shoel U-Meishiv explicitly allows accepting testimony given by adolescents
about events they experienced as children. It seems clear, however, that this
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ruling would apply even to the testimony given by children before they reached
adolescence. The Shoel U-Meishiv based his ruling upon the Rama’s comments
regarding a situation in which there is no possibility of finding valid witnesses
(C.M. 35:14):

All those who are disqualified — they are disqualified even in a situa-
tion in which it is not common to find valid witnesses to testify. All this
applies only according to the strict law. Some maintain, however, that
there was an ancient provision enacted to accept women’s testimony in
places where men are not normally found, such as in a women’s rest-
room, or regarding other matters in which women are involved and men
are not, and to which men do not normally pay close attention, such as
to testify that certain clothes were worn by such-and-such woman and
they belong to her.

Therefore, there are those who say that even one woman or a rela-
tive or minor is accepted to testify about the beating and degradation
of a Torah scholar or about other fights...because it is not customary
to summon valid witnesses for this, and there is no time to summon...

Clearly, then, complaints made by a child who claims to have been molested, as
long as they sound credible, can be accepted as sufficient grounds for suspicion
that warrant appropriate action. Since molesters make sure to commit their
crimes in seclusion, and there is thus no chance of their being seen by valid
witnesses, a child’s testimony may be accepted as grounds for suspicion.

V. Must a Rabbi or Beis Din be Consulted Before Reporting
a Molester?

In a case in which a person has verified knowledge of a molester, may he notify
the relevant law enforcement agency himself, or must he first consult with a
rabbi or beis din to receive an official psak halacha?

The Yam Shel Shlomo (Bava Kama 3:9) discusses at length the topic of rw17oxY
xNno'Rn, the license to use corporal punishment in order to enforce compli-
ance with Torah law. After citing several sources that affirm the right to utilize
physical force against Torah violators, the Yam Shel Shlomo emphasizes that this
applies only to an 1»9wm mwn nTr — a distinguished person who is renowned
for his piety, who can be assured to act genuinely le-sheim shamayim. The Yam
Shel Shlomo then proceeds to draw a distinction in this regard between personal
religious matters and interpersonal offenses:

But this applies specifically to distancing [people] from other
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prohibitions, between a person and God. However, regarding interper-
sonal matters, such as if one beat his fellow, it is permissible for any
person, even a simple man, to rescue his fellow, and he may beat the
assailant in order to save the victim.

According to the Yam Shel Shlomo, all people are authorized to intervene in
order to rescue a victim of crime.! This is also the ruling of the Maharam Mei-
Rizbork, cited by the Shach (C.M. 388:45): “There is a mitzva for every person to
inform the judge that so-and-so beat so-and-so.”" This license would certainly
apply to molestation, which often involves physical assault that is no different
from beating and also inflicts psychological damage that requires professional
treatment, and whose effects are often more severe than physical harm.

Accordingly, it would seem that any person who is aware of a molester is
authorized, and indeed obligated, to intervene by notifying the relevant govern-
ment authorities, and he does not have to first consult with a rabbi or beis din.
To the contrary, consulting with a rabbinic authority could delay the process
and expose additional children to risk, Heaven forbid. It seems clear that once
a credible suspicion has been established,'? anyone aware of the situation is
required to immediately report the matter to the appropriate law enforcement
agency, without any delay and without any consultation, so that offenders can
be apprehended and our precious children can be spared the physical and emo-
tional trauma of molestation.

10. Unfortunately, there are those who cite the first section of this passage in the Yam Shel
Shlomo as a source for requiring consultation with a rabbi or beis din before reporting
a criminal to the authorities, ignoring the latter segment, where the Yam Shel Shlomo
rules explicitly that anyone is allowed to intervene to rescue a victim of assault.

11. See above, n. 4.

12. In the absence of 7279 Y11 — credible grounds for suspicion — it would seem that
one may not report a suspected offender, as this would undermine his reputation and
cause him humiliation without sufficient cause. It is possible, however, that if one can
ascertain that the investigation would be done in complete privacy and confidentiality,
then even without 7279 @937, one may report a suspected abuser, although this issue
requires further study.
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Kentucky Clerk Still in Contempt of Gay
Marriage Order: Plaintiffs

September 22, 2015
Reporting by Steve Bittenbender; Writing by David Bailey; Editing by Miral Fahmy

A county clerk from Kentucky who went to jail rather than issue marriage licenses
to gay couples made material changes to the forms upon her return and is not in
compliance with a federal court order, lawyers for couples suing her said on Monday.

Rowan County Clerk Kim Davis should be ordered to allow the licenses to be
issued under the earlier format or the
clerk’s office should be put in receiver-
ship and fines imposed, the attorneys
from the American Civil Liberties Union
of Kentucky said in a federal court
filing.

The issuance of marriage licenses
to same-sex couples in Kentucky and
other states has become the latest
focal point in a long-running debate
over gay marriage in the United States.

Davis, 50, has said her beliefs as  Kim Davis addresses the media just before the
an Apostolc Christian prevent he from 8015 12 2benes 1o 1 fovan Coury St
issuing marriage licenses to same-sex 2015 REUTERS/Chris Tilley
couples. U.S. District Judge David
Bunning ordered her jailed for failing to issue licenses in line with a Supreme Court
ruling in June that made gay marriage legal across the United States.

Davis, who was jailed five days, was released on the condition that she not inter-
fere directly or indirectly with the issuance of marriage licenses. She returned to
work on Sept. 14.

Mat Staver, an attorney for Davis, said on Monday she has made a good faith
effort to comply with Bunning’s order.

“The ACLU’s motion to again hold Kim Davis in contempt reveals that their inter-
est is not the license but rather a marriage license bearing the name of Kim Davis.
They want her scalp to hang on the wall as a trophy,” Staver said.
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On Friday, the lawyer for Deputy Clerk Brian Mason, who has been issuing licenses
since Davis was jailed, told the court Davis confiscated the licenses upon her return
and gave him a document that removed references to Rowan County and Davis’ office
and required him to list his title as a notary public.

The changes run afoul of Bunning’s order, the filing by the lawyers for the plain-
tiffs said. At the minimum, she has created considerable uncertainty for marriage
applicants about their licenses and subsequent marriages, the filing said.

Bunning should direct that licenses be issued under the former format and the
office reissue the licenses issued in the past week that could be open to legal chal-
lenges, it said.

While Davis has said she does not believe the licenses issued are valid, their
legality has not been challenged in court. Bunning has said licenses issues while
Davis was jailed are valid and the governor has said he had no problem with altered
licenses, if the judge considered them valid.

Copyright © reuters.com
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What if Kim Davis Were an
Orthodox Jew?

Issuing Marriage Licenses to Same-
Sex Couples

In September 2015, a county clerk in Kentucky named Kim Davis earned inter-
national renown when she was imprisoned for refusing to issue marriage
certificates to engaged homosexual and lesbian couples. After spending five days
in jail, Ms. Davis was released, and she returned to work when an arrangement
was made such that all marriage licenses issued by her office would not bear her
name or official authorization.

Explaining her position, Ms. Davis said that even a license that she did not
directly issue, but which bears her name, effectively “authorizes marriage that
conflicts with God’s definition of marriage as a union between one man and one
woman [and] violates my deeply-held religious convictions and conscience. For
me, this would be an act of disobedience to my God... Whether I personally
issue the license or whether one of my deputies issues it, the result is the same.
The license is issued under the authority of Kim Davis, County Clerk of Rowan
County”

In the wake of the U.S. Supreme Court’s decision (Obergefell v. Hodges) on
June 26, 2015, holding that the right to legal marriage cannot be denied to same-
sex couples, and as opposition to homosexuality becomes increasingly taboo,
many have expressed concern that the rights of those opposing same-sex mar-
riage, including Orthodox Jews, may be threatened. The story of Kim Davis
could, potentially, portend similar problems for Jews refusing to participate in
activities that tacitly affirm the legitimacy of a homosexual union. In fact, already
several months before the Supreme Court’s landmark decision, the owners of a
small bakery near Portland, Oregon, were fined $135,000 for refusing to prepare
a wedding cake for a same-sex wedding.

These incidents underscore the urgent need for poskim to determine whether,
and to what extent, it would be permissible for a Jew to take part in a same-sex
couple’s marriage, including registration, wedding arrangements, and so on.

Unlike the vast majority of Torah laws, homosexuality is forbidden even
for gentiles, and taking part in a process that lends official approval to such
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relationships could therefore potentially violate several halachic prohibitions
related to abetting or sanctioning sinful behavior. Specifically, we must consider
the possible violation of three prohibitions:

1. 5101 1N ®Y My N — “placing a stumbling block before a blind man”
(Vayikra 19:14), which refers to causing people to sin.

2. Ny 121Y y»on — lending assistance to help facilitate a sin. Even in situa-
tions in which my 195 does not apply, because the sinner can commit the
offense independently without any assistance, one is nevertheless forbid-
den to assist him in committing the prohibited act.

3. mywy nanun — “flattering” the wicked in a manner that suggests approval
of their wrongdoing.

Officiating at Weddings of Non-Observant Couples

We might compare this question to one that has already been addressed by
several halachic authorities, as to whether a rabbi may serve as pywymp 7701 at the
wedding of a non-observant couple who clearly have no intention of obeying the
laws of family purity, but who would not live together without getting married.
Would the rabbi’s participation in such a wedding be forbidden on the grounds
that it facilitates sinful behavior?

Rav Mordechai Yaakov Breisch addressed this question in Chelkas Yaakov
(E.H. 75), and ruled that a rabbi may officiate at such a wedding. He notes that
since the couple in any event will get married, whether or not the rabbi officiates,
this is comparable to a case of handing someone forbidden food to eat when he
could have accessed it through other means (x1n17 8120 ).

Rav Breisch at first questions this viewpoint, in light of the fact that if the
rabbi were to refuse to officiate, the couple would find a different rabbi to offi-
ciate, and that rabbi would be in violation of my »19%. The Mishneh Le-Melech
(Hilchos Malveh Ve-Loveh 4, cited in Pischei Teshuva, Y.D. 160) advances the
theory that one transgresses My 9% by facilitating a sin even if the individual
could commit the offense without his assistance, if the individual needs someone
else’s assistance. In other words, even if several people could potentially abet the
sinner, and thus no single individual is indispensable to the act, nevertheless,
whichever one of them facilitates the sin transgresses My »95. The context of
the Mishneh Le-Melech’s discussion is the case of a money lender who lends on
interest. The Mishneh Le-Melech asserts that the borrower transgresses 1y »1a%
by accepting such a loan, even though the lender would have certainly found
other Jewish borrowers. Since the sinner requires another person’s assistance
to commit the forbidden act, any person who facilitates the act violates 1y »ab,
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even though the sinner would have found someone else to help him commit
his sin.

Seemingly, Rav Breisch notes, we should apply that same logic to the case of
the non-observant couple seeking an officiating rabbi. Whichever rabbi agrees
to officiate would appear to violate 1y 119, despite the fact that another rabbi
would have been found to officiate if he refused.

Rav Breisch dismisses this argument, however, for several reasons. First, he
writes, we might distinguish between the case of a money lender, who might
not find a Jew willing to pay interest in violation of Torah law, and the case of
a non-observant couple, who would get married even if they could not find a
rabbi to officiate. The Mishneh Le-Melech might limit his ruling to a situation
similar to that of the money lender, where it is possible, albeit unlikely, that the
lender would be unable to find an abettor for his sin, and thus one who abets
his sin by borrowing on interest violates 11y na%. In the case of a couple wishing
to get married, however, they would get married with or without an officiating
rabbi, and thus a rabbi who agrees to officiate is not considered to have “placed
a stumbling block” before them.

Additionally, Rav Breisch notes, several poskim dispute the Mishneh
Le-Melech’s view, and maintain that the prohibition of my 195 does not apply if
the transgressor can find other people to facilitate his violation. One example
is a responsum of the Maharsham (2:184), in which he permits a Jew in Cracow
to lease a storefront property to a Jewish barber who would work on Shabbos.
The Maharsham does not even cite the Mishneh Le-Melech’s position, and rules
that since the barber will find another Jew to lease him property, my n19% does
not apply. Moreover, Rav Breisch contends that in the case of a non-observant
couple seeking an officiating rabbi, a rabbi might agree to perform the cer-
emony because he regards this as a mitzva, enabling a Jewish man and woman
to marry in a halachic manner. Thus, even if we were to conclude, in principle,
that officiating is forbidden, nevertheless, the couple would in all likelihood find
a rabbi who considers it permissible and even laudable. Rav Breisch argues that
the Mishneh Le-Melech’s position only applies to facilitating something which is
obviously prohibited, such as lending with interest. But in this case, where other
rabbis will reach the conclusion that officiating at the wedding is not prohibited
at all, there is no problem serving as the officiating rabbi since the transgression
of My 14aY is not inevitable.

This line of reasoning would likely apply to our discussion as well. Even if
the Orthodox Jewish clerk refuses to grant the homosexual couple their mar-
riage license, they will undoubtedly complete the registration process through a
different office, or they will live together without a marriage license. Therefore,
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it stands to reason that processing the registration request would not constitute
a violation of 1y nab.

A Shadchan’s Quandary

We still need to determine, however, whether this would violate the prohibition
of nay 1279 y»on. A possible precedent may be found in a responsum of the
Netziv (Meishiv Davar 2:32) which discusses the question of whether a shadchan
(matchmaker) may make a match between a man and woman knowing that they
will not observe the family purity laws. The Netziv cites earlier sources that limit
the prohibition of n1ay 1275 y»on to assistance lent to the sinner at the time of
the forbidden act, as opposed to lending assistance that helps facilitate a sin at a
later time. In light of this distinction, the Netziv asserts that suggesting a match
does not transgress this prohibition, since the couple will not violate the family
purity laws until much later. Moreover, the Netziv adds, lending assistance to
sinners is permitted for the purpose of earning a livelihood, and therefore one
who earns money from matchmaking is allowed to make matches that would
result in Torah violations.

Rav Moshe Feinstein cites the Netziv’s ruling in Iggeros Moshe (E.H. 4:87),
in discussing the question of officiating at a wedding of a couple who will not
observe the family purity laws. He notes that a distinction might be drawn
between matchmaking and officiating at the wedding, as the latter situation
should perhaps be regarded as assistance lent at the time of the sinful act.
Nevertheless, Rav Moshe adds, the Netziv’s ruling that y»on is permitted for
the sake of earning a livelihood would apply to a rabbi whose formal duties to his
congregation require him to officiate at weddings regardless of the couple’s level
of observance. Moreover, Rav Moshe points to the ruling of the Shach (Y.D. 151:6)
that the prohibition of y»on does not pertain to the case of a 1mm — a person
who rejects the authority of Torah law. The Dagul Mei-Revava (Y.D. ad loc.)
extends this position even further, claiming that y»on does not apply any time
one seeks to intentionally commit a sin. According to the Dagul Mei-Revava,
the prohibition of nay 121> y»on applies only to helping someone unwittingly
violate the Torah. Rav Moshe writes that this view can certainly be taken into
account to permit rabbis to officiate at the wedding of a non-observant couple,
especially when this is necessary for a rabbi’s livelihood.

It would certainly appear that this ruling would also apply to a clerk whose
job requires issuing marriage licenses even to homosexual couples. Since the
couple knowingly commits the violation, and since the clerk needs to issue the
license for his or her livelihood, the prohibition of y»on does not apply.
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Life-Saving Flattery

As mentioned, however, in addition to the prohibitions of 11y 119 and y»on, we
must also consider the possibility that issuing such a license might fall under
the prohibition of nann — flattering sinners. In order to determine whether this
is indeed the case, we must briefly explore the definition and parameters of this
prohibition.!

The Talmudic source of this prohibition is the Mishna in Maseches Sota (41a)
which recounts that the sages who had assembled in the Beis Ha-Mikdash once
complimented the sinful King Agrippas. The Gemara (41b) relates that a decree
of annihilation was issued against the Jewish People at that time, because they
flattered a wicked man.

The Sefer Ha-Yerei'im includes the prohibition of nonn in his listing of the
Torah’s commands (248), citing as the Biblical source the verse toward the end of
Sefer Bamidbar (35:33), yIrn nx 17nn x5, He defines the prohibition as follows:
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Whoever hears something sinful and improper, or sees something evil
and says that it is good, or remains silent, and this is not because of fear
for his body or property, but rather because of his evil-hearted nature,
or because he thinks to himself, “He might become angry with me and
fight with me, and all I will lose if he fights with me is his favor and
affection” — he is considered a flatterer.

According to the Yerei’im, the prohibition of nan, by definition, does not apply
to flattering for the sake of saving oneself from physical or financial harm. The
prohibition forbids engaging in flattery due to genuine approval of the individ-
ual’s sinful conduct or to earn that individual’s favor and affection. It is entirely
permissible to flatter a sinner when this is necessary to protect oneself.

Similarly, Tosfos (Sota 41b, qpannn Y3 n”1) write that flattery is permissible in
situations of danger, noting the incident recounted in Maseches Nedarim (22a)
in which Ula complimented a murderer on the way he killed somebody, in order
to protect himself from the killer, who would have otherwise killed him, too.
After the incident, Rabbi Yochanan assured Ula that he acted appropriately in
light of the life-threatening situation he faced.

1. The reader is referred to the first volume of Headlines, chapter 14, where the definition
of nonn is discussed at length in reference to the permissibility of voting for a political
candidate running on a platform that conflicts with Torah values.
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Surprisingly, however, Rabbeinu Yona takes a different view in his Shaarei
Teshuva (3:187-188). Rabbeinu Yona delineates nine different forms of forbid-
den nann, the first of which is forbidden even in the face of life-threatening
danger:
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The first category — the flatterer who discerns, sees, or knows that his
fellow has perpetrated evil, acted with deceit, or sinned through negative
speech or through abusive speech, and he flatters [the wrongdoer] with
an evil tongue, saying, “You did no wrong”... A person must expose
himself to danger rather than bear this guilt upon his soul.

Rabbeinu Yona proceeds to note the people’s flattery of Agrippas, which the
Gemara condemns despite the fact that they presumably complimented him in
order to protect themselves. Additionally, Rabbeinu Yona cites Moshe Rabbeinu’s
admonition to the newly-appointed judges in the wilderness, wx »an ymn x5
(Devarim 1:17) — that they should judge fairly and accurately even in the face
of threats.

The question obviously arises as to why one would be required to risk his
life to avoid violating nonn. It is generally assumed that the concern for human
life overrides all Torah prohibitions with the exception of idolatry, murder, and
sexual immorality. On what basis does Rabbeinu Yona forbid flattery even for
the sake of protecting one’s life?

The answer likely emerges from the comments of the Maharshal in his Yam
Shel Shlomo (Bava Kama 4:9), where he writes, 11500 »3 R 7710 127 MvY MOR
oY mxy onv 7m — “It is forbidden to distort the words of Torah, even in the
face of danger, and one must surrender himself for it” The Maharshal makes
this comment in reference to the story told in the Gemara (Bava Kama 38a) of
two Roman officials who were sent by the Roman government to study the Jews’
Torah. After these two officials studied with the Jews, they accepted everything
except for the law that absolves a Jew from liability if his ox kills a gentile’s ox,
but imposes liability upon a gentile whose ox gores a Jew’s ox. The Maharshal
notes that the Jews who taught these two officials informed them of these laws
despite the grave danger to which they would be exposed. Rather than alter the
content in order to protect the Jews from the hostility of the Roman authorities,
the scholars taught the Roman officials the truth. The reason, the Maharshal
explains, is because it is forbidden to distort the Torah even to protect against
life-threatening danger. He writes:
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Saying that one who is exempt is really obligated, or vice versa, would
be akin to denying the Torah of Moshe. What difference does it make if
it is one precept or the entire Torah?

Distorting even a single law of the Torah amounts to rejecting the Torah’s
authenticity, and thus constitutes heresy. As such, one is required to surrender
his life rather than falsify any part of the Torah.

This premise perhaps underlies Rabbeinu Yona’s ruling that nonn is forbid-
den even in the face of danger. In emphasizing the particular gravity of flattery,
Rabbeinu Yona writes:

P9 IR PV INR TP YAR ,NNRY RIPr RY 21399959 1Y HNIRD N0 T2 AT M
TIRY JWIN DWN 0

This nefarious flatterer is guilty of a grievous offense because he is not
zealous for truth, and instead resorts to falsehood, saying that evil is
good and turning darkness into light.

Flattery is a “grievous offense” because it distorts God’s law, misrepresenting
good as evil and evil as good. For this reason, in line with the Maharshal’s ruling,
Rabbeinu Yona maintains that flattery is forbidden even in situations of life-
threatening danger. Thus, Rabbeinu Yona cites as proof Moshe’s admonition
to judges not to fear the consequences of a truthful sentence. They must speak
the truth and issue accurate rulings that correctly reflect Torah law, even in the
face of danger.2

However, as noted earlier, Tosfos do not follow this view, but instead main-
tain that one is not obligated to surrender his life to avoid nann, drawing proof
from Ula’s flattery of a murderer. The question we need to address is whether
Tosfos” ruling indicates that they do not accept the Maharshal’s view that one
must risk his life to avoid distorting Torah law, or if some distinction may be
drawn between the Maharshal’s discussion and the situation faced by Ula.

Honoring a Sinner in the Synagogue

Rav Moshe Feinstein discusses Tosfos’ view at length in the context of the situ-
ation faced by a synagogue that wished to give honor to a prominent member

2. The source of Rabbeinu Yona’s comments is the Sifrei, cited by the Sefer Ha-Chinuch
(415):
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who had married a non-Jewish woman (Iggeros Moshe, O.C. 2:51). This member,
a wealthy physician, was exceedingly generous and actively involved in the com-
munity, whose members turned to him and relied upon him for assistance and
support. The congregation’s leaders were concerned that if they did not show
him honor in the synagogue, such as by inviting him to open the ark, he might
leave, denying the members access to this vital source of support.

Based on his analysis of Tosfos’ position, Rav Moshe permitted the congrega-
tion to give the man honor. Although one must generally surrender his life to
avoid distorting the Torah, as the Maharshal writes, Rav Moshe draws a subtle
distinction between explicit distortion of Torah and expressing approval of sin.
Ula did not explicitly say that murder is permissible; he complimented the mur-
derer for the “impressive” manner in which he slit the victim’s throat.? This could
be understood to mean that the killer acted in accordance with appropriate
protocols for people like him. Under normal circumstances, expressing approval
of sin in this manner is forbidden, but it is permissible for the purpose of saving
ones life. It is only the explicit distortion of Torah — such as stating clearly that
the Torah sanctions murder — that is forbidden even in the face of danger.

On this basis, Rav Moshe asserts that the entire prohibition of navun refers to
approving of sinful behavior. If this is done in a manner that explicitly distorts
Torah law, then it is forbidden even for the sake of saving one’s life, whereas
expressing approval without explicitly misrepresenting the law is allowed in
situations of danger. However, giving honor and complimenting a sinner for
his favorable qualities, when it is clear that he is not being commended for his
sinful conduct, is entirely permissible, and does not fall under the category of
nann at all.*

Clearly, Rav Moshe forbids lending tacit approval to sinful behavior except
when this is necessary to avoid danger. Thus, in the situation of a clerk process-
ing marriage licenses, it would seem that issuing a license to a homosexual
couple would be forbidden on the grounds of nann. Even though the clerk
issues the license simply as part of his or her job, nevertheless, doing so implies
approval of the marriage, and would therefore seemingly fall under the strict
prohibition of nann. Especially when we consider the public and permanent
nature of this expression of approval — a certificate that will be kept forever in

3. The Gemara relates that the killer turned to Ula and asked, >1ay mx> (“Did I do this
well?”), and Ula answered in the affirmative.

4. Rav Moshe does not discuss in this responsum Rabbeinu Yona’s ruling and how it may
be reconciled with the story of Ula. See Yad Ketana to Hilchos Deios (10:14), who sug-
gests a number of possible answers.
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the local government’s records — it seems clear that one would not be allowed
to participate in the issuance of such a document.

INTERVIEW

Rav Dovid Cohen
on Headlines with Dovid Lichtenstein*

To my mind, what she [Kim Davis] did was a great 'n wv1pp. If a Jew would ask
me what to do [in that situation], I would say that according to halacha, you are
required to do what she did, because of a Rabbeinu Yona...Rabbeinu Yona says a
person is obligated to give his life not to violate this sin [of na1n]. He maintained
that it’s a 'n "%n, and for 'n "% n, it's My Yx1 317 [one must give his life when
necessary to avoid violating this sin]. For a person to say, “It's OK. There’s such
a thing as marriage between identical sexes” — it’s a 'n %9'n, because the Torah
says it’s a foeiva [abomination]... I believe that halachically, if you're obligated
to let yourselves be killed, then certainly you're obligated to lose parnasa.

* Broadcast on 29 Elul, 5775 (September 12, 2015).



