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Ehe New Aork Times

Butcher Is Accused of Passing Off Chicken as
Kosher

September 6 2006
Fernanda Santos

MONSEY, N.Y., Sept. 6 — Since sundown on Saturday — when the Jewish Sabbath
ended — men, women and children have been scrubbing kitchen counters and stoves,
and dipping pots and utensils in scalding water.

“My husband and | had to leave everything we were doing,” said Esther Herzl, 61,
a Hasidic grandmother who lives here, “and all we did was scrape and scrape and
scrape — from the cutlery to the glassware to the countertops, oven and stove. I'm
beat. We're truly religious, so we don't cheat in the cleaning.”

The cleansing ritual, which is prescribed by Jewish law, became necessary after
a Hasidic butcher was accused of stocking the shelves of a kosher grocery store
here with nonkosher chicken and selling it to thousands of Orthodox Jewish families.

Now a group of rabbis is debating the fate of the butcher.

Last week, the state’s Department of Agriculture and Markets seized 15 cases
of chicken from the store, Hatzlocha Grocery, where the butcher sold chicken and
other meats from rented shelf space to test it for salt, a key ingredient in kosher food.

The state agency and the rabbis, who represent several Hasidic congregations
in Monsey and elsewhere in Rockland County, are trying to determine the origin of
the chicken, whose package carried the stickers of two area kosher meat plants that

Kitchenware being cleansed at
the Belzer Shul in Ramapo, N.Y., in
response to concerns that chicken
had illegitimately been sold as
kosher. Credit: Alan Zale for The
New York Times
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had ceased supplying to the butcher after he failed to pay them, according to a local
rabbi and an employee at the store.

“To sell nonkosher as kosher is one of the biggest acts of betrayal that a Jewish
person can do to another,” said Rabbi Menachem Meir Weissmandel of Chemed
Shul, a local synagogue. “This is the darkest day in the history of our community since
we settled in this area many years ago.”

The butcher, Moshe Finkel, owns Shevach Meats, which buys kosher chicken
and other meats in bulk, and then slices, packages and sells it at the grocery store
and to wedding halls, religious schools and Hasidic camps in the Catskill Mountains.

Attempts to reach Mr. Finkel, who lives in Monsey, by telephone were unsuc-
cessful on Wednesday. Rabbi Weissmandel said that Mr. Finkel was banned from
Hatzlocha Grocery last Wednesday, as soon as the store owners uncovered his
alleged transgression.

He said the store owners confronted Mr. Finkel after they noticed the shelves
lined with kosher meats, even though his usual suppliers had not made a delivery.
Almost immediately, leaflets lined Hatzlocha’s windows, telling patrons in Hebrew
that Shevach Meats had been caught selling nonkosher chicken. At synagogues and
on the street, rabbis instructed the faithful to throw out the meat and cleanse their
kitchens to make them kosher again.

The matter has been the talk of Jewish Web logs. One of them, Vos Iz Neias,
announced it under the banner headline “Butcher Sells Treifa Chicken as Kosher.”
(Nonkosher food, or food that is not in accord with Jewish dietary laws, is called
treif, which derives from the Hebrew word teref, or torn.) The posting generated 440
comments in two days.

Rabbinical panels often work in secret, so it is hard to figure out when the rabbis
here will reach a decision or what it will be.

As for the state, a spokeswoman for the Agriculture Department said investigators
were trying to determine if the chicken was ever certified as kosher and advertised
as such at the store. She said violators are subject to fines of up to $1,000.

Copyright © nytimes.com
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Are Treif Utensils Really Treif?

I. Introduction

The primary distinguishing feature of the kosher kitchen since time immemo-
rial has been the separation between meat and dairy utensils. We are not only
careful to avoid mixing meat and dairy, but also to handle, prepare and eat them
with separate utensils. And when a dairy utensil is used with meat, or vice versa,
or if one discovers after cooking that the food was non-kosher, then, in many
circumstances, halacha will require either “kashering” the utensil — meaning,
purging it of its absorbed non-kosher substance — or discarding it.

In extreme cases, when one learns that a food product which he had pur-
chased was falsely labelled as kosher, the entire kitchen might require kashering.
Case in point, in a widely publicized incident in 2006, a certified kosher butcher
shop in Monsey was found to have sold non-kosher chickens, and a group of
twenty local rabbis issued a ruling that those who had purchased chickens from
the shop in the period in question, and used them, must kasher their utensils.
The story was picked up by The New York Times,! which began its report by
describing how “men, women and children have been scrubbing kitchen coun-
ters and stoves, and dipping pots and utensils in scalding water.”

The source for this requirement to kasher utensils that had been used with
non-kosher food is a pair of verses towards the end of Sefer Bamidbar (31:22-23)
in which instructions are given after Bnei Yisrael's war with Midyan regarding
utensils seized as spoils of war. Elazar, the Kohen Gadol at the time, informed
the soldiers that they may use these utensils only after purging them of the taste
of non-kosher food with which they had been used. The commonly accepted
understanding is that the Torah here indicates that not only is non-kosher food
itself forbidden for consumption, but even the taste absorbed by the utensils
in which it was used is likewise forbidden. A utensil that had been used with
non-kosher food, even after it is cleaned, retains the taste of that food, and this
taste is extracted from the walls of the utensil when the utensil is subsequently
used for cooking. The taste then blends with the kosher food being cooked,
which thus becomes forbidden for consumption unless the absorbed forbidden
taste comprises such a small proportion of the food that it cannot be discerned.?

1. See media article above.
2. A vast literature exists concerning the precise source, nature and parameters of this
concept of 1py3> nyv — that a food’s taste is treated by halacha as the food itself. For
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460 HEADLINES 2: HALACHIC DEBATES OF CURRENT EVENTS

The basic principle outlined by Elazar — known as 1099 72 w115 — is that
taste absorbed in a utensil is extracted through the same means through which it
had been absorbed. Hence, if non-kosher food was prepared in a utensil directly
over a fire, as in the case of a spit used for roasting, the utensil must be exposed
directly to fire to expunge the absorbed taste of non-kosher food before it may
be used with kosher food. If the non-kosher food was absorbed through boil-
ing hot liquid, then it is expunged through hagala — immersion in boiling hot
water. If the utensil was used only with cold non-kosher food, then it may be
assumed to have not absorbed any taste, and it thus needs only to be thoroughly
cleaned.

Interestingly, the Semak (198) lists the requirement to immerse utensils as
a mitzvas asei, an independent Biblical command introduced by the Torah in
the aforementioned verses in Sefer Bamidbar. This would imply that accord-
ing to the Semak, a utensil that had been used with non-kosher food requires
kashering irrespective of the need to purge it of the taste of non-kosher food.
However, all other Rishonim who listed the Torah’s 613 commands do not assign
a separate command to kashering utensils, indicating that kashering is required
strictly as a practical necessity, to avoid eating food that had absorbed the taste
of non-kosher products.

II. Distinguishing Between Ancient and Modern-Day
Kitchens

Why Don’t We Taste Our Lunch in Our Dinner?

In recent years, a number of articles® have surfaced addressing the question of
whether the principle of oY3 ny*9a — that the taste of food cooked in a utensil
remains in the utensil even after it is cleaned, and will impact food subsequently
cooked in the utensil — is applicable to modern-day kitchenware. Perhaps the
clearest indication that our utensils do not absorb and expunge taste the way
described by our ancient halachic sources is empirical evidence from everyday

our purposes, however, it suffices to acknowledge that a utensil can absorb taste which
can then halachically impact upon food subsequently placed in that utensil, unless the
taste has been extracted in the interim through kashering. See Rashi and Ramban to
Bamidbar 31:22—23; Mishna, Avoda Zara 75b; Rashi, Pesachim 45a, "M n”1; Rambam,
Hilchos Maachalos Asuros, 17:3; Shulchan Aruch, O.C. 451:5, Y.D. 121:1; Ra’a, Bedek
Ha’bayis 4:1; Peri Megadim — Sifsei Daas, 93:3.

3. See, for example, Rav Roi Sitton, “Od Be-Inyan Belia Be-Keilim Be-Yameinu,” Ha-Maayan,
Nissan, 5773; Rav Yair Frank and Rav Dr. Dror Fixler, “Belia U-Pelita Be-Keilim Le-Or
Totzaot Ha-Mivchan Ha-Mada’i; Techumin, vol. 34; Rav Yitzchak Devir, “Beliat Keilim
Be-Yameinu,” Techumin, vol. 3s.
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use. If we boil roast beef in a typical stainless steel pot, wash it, and then boil a
vegetable soup in the same pot, nobody would discern the taste of beef in the
soup. Simply put, if we use a pot to prepare our lunch, and after cleaning it we
use it to prepare dinner, we do not taste the food served at lunch in our dinner.
This would seem to prove that modern-day utensils do not absorb the taste of
food with which they are used.

To further verify this point, Rav Roi Sitton* writes that he conducted an
experiment with a clean, stainless steel pot. He boiled coffee in the pot and
then thoroughly cleaned it with soap and cold water. Immediately afterward, he
boiled water in the pot. After the water cooled, it was completely transparent,
without any coffee coloring, and no taste of coffee whatsoever was discernible
in the water. He then took a pot which had been used for boiling eggs, and
had a layer of white film stuck to the surface which could not be removed with
washing and scrubbing. He then repeated the previous experiment with this pot:
he boiled coffee in the pot, washed it with soap and cold water, and then boiled
water in it. When he poured water from the pot into a clear cup, he noticed that
the water was slightly colored, and when he drank it, he discerned a certain taste.
Rav Sitton concluded that the film on the utensil absorbed the taste of the coffee,
and that taste was then absorbed by the water. However, when a perfectly clean
pot — which, of course, is what we generally use when cooking — is used, no
taste is absorbed in the wall of utensil.

Rav Sitton further reported that he discussed this issue with numerous chem-
ists and chemical engineers, all of whom agreed that any absorption of food
during the cooking process is infinitesimally small, amounting to one in several
hundred thousandths of the volume of the utensil. This comes nowhere remotely
near the 1/60™ proportion that Chazal determined as capable of imparting taste,
in consideration of which utensils must be kashered.>

How do we reconcile this empirical evidence with the halachic principle
of Y3 ny’Ya and the requirement to kasher utensils that had been used with
non-kosher food?

Rav Sitton attributes the discrepancy to two factors: the quality of modern-
day utensils, and the quality of modern-day cleaning agents. In ancient times,
it seems, utensils were not perfectly smooth, and had small cracks and crevices,
which resulted in tiny food particles being trapped in the walls. Nowadays, our
utensils are perfectly smooth and cannot be penetrated, and it is thus difficult

4. In the article referenced above.

5. See sections 4-5 of the article by Rav Yair Frank and Rav Dr. Dror Fixler referenced
above, note 3, for a detailed presentation of the various scientific experiments that have
been conducted to determine whether belia actually occurs in modern-day utensils.
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to imagine any significant absorption of taste into the walls.® Secondly, we may
reasonably assume that in the times of Chazal, it was all but impossible to thor-
oughly remove residue from a used utensil. A layer of residue likely remained on
the wall of a utensil even after it was thoroughly cleaned by ancient standards,
and this layer had to be expunged through kashering, as it would otherwise
impact upon the taste of the food subsequently cooked in the utensil. In modern
times, when we have running water, strong soaps and efficient sponges and
scrubbers, our utensils are thoroughly cleaned, and nobody uses a utensil until
all residue from its previous use has been entirely removed.” These two fac-
tors, seemingly, combine to create a fundamental halachic difference between
modern-day kitchens and the kitchens in the times of Chazal.

A review of several halachic sources relevant to the principle of o3 ny»va
reinforces the assumption that our utensils do not absorb taste the way utensils
did in ancient times.8

NP

The Gemara in Maseches Avoda Zara (33b) records an exchange that took place
revolving around the status of xmp, a type of glazed earthenware utensil. As
the utensil’s surface was smooth, it was questionable whether it was forbidden
for use on Pesach after having been used with chametz, since it seemingly was
incapable of absorbing any food. Mereimar concluded that such a utensil may

6. Rav Sitton cites the work Madrich Ha-Kashrus Ha-Maasi (p. 149) which tells that Rav
Aharon Pfeuffer once raised a question concerning the requirement when kashering
through libun (direct exposure to fire) to keep the utensil in fire until it produces sparks.
Today, Rav Pfeuffer observed, it is very rare for sparks to be produced when expos-
ing metal utensils to fire, yet it seems that this was fairly common in Chazal’s time.
He consulted with an expert in metals, who responded that metals in ancient times
were porous and thus absorbed a significant quantity of the food prepared in them,
and this absorbed food would produce sparks. Nowadays, the scientist said, metals
are far more compressed such that only an infinitesimally small amount of food is
absorbed.

7. 'This point is also noted by Rav Eliezer Melamed, in his article on the subject published
on the Arutz Sheva website (available at http://www.inn.co.il/News/News.aspx/329723).
Rav Melamed writes that he discussed the issue of %> ny*9a with several chemists, who
felt that even in ancient times, it is unlikely that metal utensils actually absorbed taste
in their walls, as food molecules are significantly larger than any pores that may have
existed in metal utensils. These scientists contended that when Chazal spoke of belia,
they referred to residue that could not be removed. (See also below, note 9.)

8. Several of the sources cited below are noted by Rav Yitzchak Dvir, in his article on the
topic published on the website of the Kosharot organization (http://www.kosharot.co.il/
show_hadracha.asp?id=61685).
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not be used on Pesach, based on empirical evidence. He noted that visible signs
of absorption are present when this utensil is used, and so if it had been used
with chametz, it may not be used on Pesach. Rashi and the Ran (Pesachim ga
in the Rif) explain that Mereimar saw moisture on the exterior of the uten-
sil, which proved the occurrence of absorption, whereas the Ritva and Meiri
understood Mereimar’s comment to mean that the exterior surface darkened
somewhat. According to either explanation, it is clear that in Talmudic times,
the process of belia (absorption) had a discernible effect upon the utensil. No
such manifestations of belia are seen in today’s utensils, suggesting that the
process of belia described in halachic sources does not take place in modern-day
kitchenware.®

The Discolored Hagala Water

Perhaps even more compelling proof may be found in the comments of the Ran
(Chullin, 44a in the Rif) warning against kashering a large number of utensils
in a single pot:

NYYH NRNN TNN NR NINVIY TY INR 7972 0RTH NP 093 D905 RHW 1009 PIx
20172 Y7vaIn Y MNT 00900

One must ensure not to immerse too many utensils in the same pot
such that the water’s appearance changes as a result of the [substances]
expunged from the utensils, as he is then immersing in gravy [as
opposed to water].

The Ran cautions that kashering a large number of utensils one after the other
in the same pot of boiling water will eventually cause the water to change color,
to the point where it loses its halachic identity as water suitable for hagala. (The
Ran’s ruling is codified by the Rama, O.C. 452:5.) In his experience, it seems,
the particles expelled from the walls of utensils during kashering gradually
accumulate in the pot until the water becomes discolored. Despite the fact that
utensils must be thoroughly cleaned before they can be kashered, utensils in the
Ran’s time expunged actual residue into the water during the process of hagala.
Needless to say, as anyone who has been involved in public hagala facilities
before Pesach can testity, this does not happen nowadays. This would seem to

9. The Ran understood the Gemara’s discussion differently, as revolving not around the
question of whether »mp absorbs, but rather around the question of whether it can be
purged of absorbed taste, and Mereimar concluded on the basis of empirical evidence
that the utensil cannot be purged. Regardless, the Gemara clearly makes mention of
physical changes that do not occur to modern-day pot.
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prove that our utensils do not absorb or expel food particles as utensils did even
as late as the times of the Ran (14 century, Spain).

Shedding further light on the Ran’s comments is a ruling of the Machzor
Vitri which would initially strike a contemporary Orthodox Jew as startling. In
discussing the guidelines for kashering utensils for Pesach, the Machzor Vitri
writes: 171919 71X PRI, N9 T 1901w — one must rinse the utensils thoroughly
in preparation for hagala, but there is no need to scrape the residue stuck onto
the utensils’ surface. It might sound astonishing to us that Jews would kasher
their utensils for Pesach with chametz residue stuck onto the utensils, but upon
further reflection, this is perfectly reasonable. As mentioned earlier, people
centuries ago were not always able to thoroughly eliminate residue from their
utensils, and thus hagala was often done with some food stuck onto the utensils.
This is very likely the reason why, as the Ran describes, the water would change
colors when hagala was done repeatedly in the same pot, as the hot water dis-
solved the food substance stuck onto the utensils, which was then released into
the water.!°

III. Halachic Reality or Physical Reality?

Having demonstrated that modern-day utensils do not absorb taste the way
ancient utensils did, the question now becomes whether this matters. One might
argue that the prohibition of 1p>y> nyv, which establishes the prohibition against
ingesting kosher food that has a taste of non-kosher food, refers to halachic
oyv — “taste” as defined in halachic terms. According to this perspective, the
question of whether one actually tastes during lunch the non-kosher food that
had been cooked in this pot for breakfast is immaterial, since the laws of nya
93 define the halachic reality of nyv, which differs from the physical reality of
oyv which we can discern and which scientists can identify in a laboratory. The
fundamental question that needs to be addressed, then, is whether we define nyv
for the purposes of this halacha based upon the actual presence or absence of
taste, or based upon the formal guidelines established by Chazal, irrespective of
the physical reality. According to the second viewpoint, the difference between

10. This point is made by Rav Sitton, in the article referenced in note 3. Rav Sitton also cites
a passage from the Tosfos Rid (Pesachim 30a) addressing the question of why a clean
utensil may not be used for meat after it had been used for dairy, given the negligible
amount of food that is actually absorbed in the wall of the utensil. The Tosfos Rid answers
that this is forbidden because of the residue which cannot be removed from the utensil
through washing, which imparts taste into food subsequently cooked in the utensil.
This, too, demonstrates that utensils in ancient times could not be thoroughly cleaned,
and that this is the basis underlying the concept of ov3 ny»va.
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our utensils and those of Chazal have no impact whatsoever on the halachic
status of utensils that had been used with non-kosher food.

The Radbaz’s Porcelain Experiment

The first approach, that the laws of %> nyva hinge upon the physical reality
of absorption of taste, seems to be reflected in several sources. Firstly, as noted
earlier, Mereimar determined the halachic status of ®1p based on empirical
evidence of absorption. He reached his conclusion not on the basis of formal
halachic rules and definitions, but rather through experimentation.

Another example of experimentation used to determine a utensil’s halachic
status appears in a responsum of the Radbaz (3:401). Writing in 16 century
Egypt, the Radbaz addressed the question surrounding the status of porcelain
utensils, which had evidently begun to be imported to the Middle East at that
time. To determine whether or not such utensils may be used after having been
used with non-kosher food, the Radbaz conducted two experiments. First, he
took a fragment of porcelain and briefly placed it fire. He noticed that the piece
of porcelain produced a flame mwy5an ovan 7773 — as is characteristic of utensils
that had absorbed food. The fragment’s ability to catch fire, the Radbaz reasoned,
testified to the presence of food particles absorbed in its walls. For his second
experiment, the Radbaz again placed the fragment in fire and left it there to be
completely purged. He then weighed it with a very precise scale. After noting
the fragment’s precise weight, he inserted it into a pot of boiling food, and left
it there for about a half-hour. He then thoroughly washed and dried the piece
of porcelain to ensure it was as clean and dry as when he had initially weighed
it. When he weighed it a second time, he found that its weight after being in the
pot slightly exceeded its initial weight — proving that it had absorbed some of
the food or liquid in the pot. The Radbaz thus concluded that porcelain utensils
absorb some of the food cooked within them.

Ironically, other poskim reached the opposite conclusion regarding porcelain
on the basis of empirical evidence. Rav Yaakov Emden, in his Mor U-Ketzia
(451), ruled that although porcelain utensils are made from earth, they differ
from standard earthenware with respect to w3 ny»va. As cited earlier, Mereimar
determined that xnp, glazed earthenware, absorbs food based on the evidence
of absorption on the utensil’s exterior. These signs of absorption are not seen
in porcelain utensils, thus proving that belia does not occur. It seems clear that
Rav Yaakov Emden accepts the premise underlying the Radbaz’s ruling, that the
phenomenon of 93 ny%a can be determined based on empirical evidence, only
they disagree as to whether Mereimar’s method of detecting belia is the only
way to make this determination.
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The Radbaz’s experimentation was invoked as a precedent by Rav Chizkiya
Medini, in his Sedei Chemed," for permitting the use of iron utensils without
kashering. Noting the practice among Ashkenazim to be lenient in this regard,
Rav Medini speculated that they perhaps conducted experiments similar to
those conducted by the Radbaz, and determined on this basis that iron utensils
do not absorb. Rav Medini clearly works off the assumption that experimenta-
tion is a valid means of determining a material’s status vis-a-vis 3 ny>»a.

Dentures and Fillings

This assumption comes to the fore in the universally accepted practice to eat
both milk and meat with fillings and dentures in one’s mouth. Nobody would
think to change their fillings or dentures in between meat and milk, despite
the possibility that they absorb taste of the food one eats and then expel that
taste into the food one eats later in the day. This issue was addressed already by
Rav Tzvi Hersh Shapiro of Munkatch, in his Darchei Teshuva (Y.D. 89:11). Rav
Shapiro notes the widespread practice to allow eating both meat and dairy foods
with the same dental implants, and he upholds the validity of this practice. One
of the reasons he gives for permitting the use of dental implants with meat and
dairy food is the presumption that they are impenetrable, and do not absorb
any food. Rav Shapiro adds that he consulted with an expert dentist in Vienna,
who told him that the material used for dentures is incapable of absorbing, and
in fact this particular material was used (and was especially imported from the
United States for this purpose) because if it absorbed any food or liquid, it would
cause decay which would, in turn, result in serious illness. Rav Shapiro clearly
relied on scientific proof that belia does not occur to allow the use of a “utensil”
for both meat and milk. His ruling is approvingly cited by several later poskim,
including Rav Ovadia Yosef'? and Rav Eliezer Waldenberg.!?

Barrels Lined With Pig Fat

Further proof may be drawn from the Shulchan Aruch’s ruling (Y.D. 98:1), based
on the Gemara (Chullin 97a), that if a small portion of non-kosher food mixes
with kosher food, the mixture should be fed to a non-Jewish expert — x»ap — to
determine whether the non-kosher substance imparts taste in the mixture. If
the X»9p tastes the non-kosher food in the mixture, then it may not be eaten.
If no such expert is available, then this determination is made based on the

11. R MR N 127N, 0017 NOYOR,
12. Yechaveh Daus 1:9.
13. Tzitz Eliezer 9:25.



ARE TREIF UTENSILS REALLY TREIF? 467

proportion of the non-kosher food, on the assumption that unless the non-
kosher food constitutes one-sixtieth or less of the mixture, it will impart its taste
and thus render the mixture forbidden. Although the Rama notes the prevalent
custom not to rely on a X»ap, and to instead determine the mixture’s status based
solely on the proportion,'* he might nevertheless accept the basic premise of
the Shulchan Aruch’s ruling. The Shach explains this custom as based upon the
concern that a non-Jewish x»9p may not be trustworthy, whereas Rabbi Akiva
Eiger claims that people at some point lost the skill to discern tastes. According
to both approaches, it seems likely that the Rama would accept the results of a
laboratory test as sufficient evidence of the presence or absence of a non-kosher
food’s taste. The Peri Megadim (Sifsei Daas, Y.D. 98:29), however, explains that
the custom not to rely on a X»ap stems from the view among the Rishonim that
the determination of a X ap is halachically significant only as a matter of strin-
gency. That is, if a X»ap discerns the taste of forbidden food in a mixture, then
the mixture is prohibited for consumption even if the forbidden food constitutes
a very small proportion that we might have assumed renders it inconsequen-
tial. But in the opposite scenario, when a x»ap determines that the taste of a
forbidden food that constitutes more than one-sixtieth of a mixture cannot be
discerned, the mixture remains forbidden, despite the presumed absence of
taste. According to this understanding of the Rama, we might conclude that the
prohibition of nyv indeed depends upon formal, abstract halachic categories,
and not on the physical presence or absence of taste.

In truth, however, we do not need to speculate about the Rama’s view on this
matter, because he lays it out quite clearly for us in a separate context. In one of
his published responsa (54), the Rama addresses the question that arose con-
cerning barrels of olive oil which were found to have been greased with lard (pig
fat) before being filled with olive oil. The Rama permits the use of this oil, assert-
ing that the thin layer of lard undoubtedly constitutes less than one-sixtieth of
the oil. Additionally, he writes, no gentiles who consume this oil taste any lard in
their oil, and they have even explicitly acknowledged such. The Rama then adds
that we may permit the oil even according to the position that we cannot rely
on non-Jewish experts to make this determination, because 1mx 1YV NNEYI MR
Y312 1YY R’ mnya nd — “we ourselves have tasted it on several occasions,
and we tasted nothing in it” Once it has been empirically determined that the
quantity of forbidden food in a mixture is too small to impart taste, we may rely
on this conclusion. It seems that although the Rama does not allow relying on
a X»9p to ascertain the absence of forbidden taste in a mixture, he does permit

14. This custom has since become generally accepted among Sephardim, as well. See, for
example, Kaf Ha-Chaim, Y.D. 98:2.
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mixtures in which it is widely and definitively known that no forbidden taste
exists.!> We may reasonably argue that if the Rama permits consuming oil stored
in barrels greased with pig fat on the basis of empirical evidence, then he would
certainly permit eating kosher food cooked in a clean pot that had been used
with non-kosher food based on scientific evidence that belia does not occur in
modern-day utensils.

The Glassware Controversy

This conclusion, however, must be tested against the longstanding practice
among Ashekanzic Jewry to use separate glassware for meat and dairy products,
and to use separate glassware for Pesach.

The status of glassware is subject to a famous controversy that dates back
to the Rishonim. The Rashba, in one of his responsa (1:233), rules that glass-
ware does not require kashering because the surface is perfectly solid with-
out any cracks, and thus incapable of absorbing any food. He draws upon the
Gemara’s discussion of glazed earthenware, where these utensils are assumed
not to absorb by virtue of their perfectly solid surface, and because they have
no external signs of absorption. The Rashba applies the Gemara’s conclusion
to glassware, as well, and thus rules that glass utensils do not have to be kash-
ered. The Rashba makes reference to the Mishna in Avos De-Rabbi Nasan (41),
which states explicitly that glass utensils neither absorb nor expunge the taste
of food that is cooked in them. This view is taken by numerous other Rishonim,
as well, including the Reavya (Pesachim, 464), Rabbeinu Tam (Tosfos, Avoda
Zara 33b), Sefer Ha-Michtam (Pesachim 30b), Rabbeinu Yerucham (5:2), and
the Ran (Pesachim 30b), among others. By contrast, Rabbeinu Yechiel of Paris,
cited by the Mordechai (Pesachim, 574), ruled that since glass is produced from
sand, it is halachically equivalent to earthenware, and is therefore assumed to
absorb and to be incapable of being completely purged of absorbed taste. This is
also the view of the Ritva (Avoda Zara 33b), Shibolei Ha-Leket (207), and other
Rishonim.

15. In his Toras Chatas (61:1), the Rama writes that the prevalent practice was not to allow
relying on somebody tasting a mixture to ascertain the absence of forbidden taste,
“because we are not proficient” in discerning subtle tastes. This remark seems, at first
glance, to contradict the Rama’s comments permitting the use of oil stored in barrels
greased with lard on the grounds that the lard’s taste is not discernible in the oil. The
likely answer, as noted by the Yad Yehuda (98:5), is that the Rama distinguished between
alone individual tasting a mixture to determine the presence of a slight taste of forbid-
den food, and something that is universally consumed without anybody detecting the
taste of lard.
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As for the practical halacha, Ashkenazic and Sephardic traditions are split in
this regard. Sephardim, following the ruling of the Shulchan Aruch (O.C. 451:26),
allow using one’s ordinary glassware on Pesach provided they are thoroughly
cleaned, as glass is assumed incapable of absorbing. Ashkenazim, however, fol-
lowing the custom observed by the Rama, forbid using on Pesach glassware that
had been used with chametz.

At first glance, these two traditions reflect the two fundamentally different
perspectives on the concept of belia. Sephardic practice, it would seem, adopts
the position that the prohibition of nyv relates to the physical reality of discern-
ible taste. As such, since glass is incapable of absorbing or imparting taste, there
is no need to kasher glassware and it may be used with both meat and dairy,
and both during the year and on Pesach. The Ashkenazic tradition, by contrast,
appears to accept the view that the laws of oyv and belia work on the basis of
formal halachic guidelines that do not depend on the actual presence or absence
of taste. According to this view, halachically-defined nyv can exist without the
physical presence of nyv. Therefore, despite the fact that glass does not absorb
taste, nevertheless, it is formally classified under the halachic category of earth-
enware and must be treated accordingly.

If so, then the status of modern-day utensils, which, practically speaking,
resemble glassware used by the Rishonim, would depend upon these two cus-
toms. Quite simply, Sephardim would not be required to kasher even metal
utensils nowadays, as our utensils do not absorb taste, whereas Ashkenazim
must treat modern-day metal utensils like the metal utensils of yesteryear,
despite the fact that belia does not occur in reality.

In truth, however, there is ample reason to absolve even Ashkenazim of the
need to kasher modern-day utensils, at least in many circumstances.

For one thing, the Rama writes in Darchei Moshe (O.C. 451:19) that although
Ashkenazic practice follows the stringent position that glass utensils absorb,
RN PRNNY PR Tay 12 — “after the fact, one need not be so stringent” Meaning,
the Rama maintained that Ashkenazic practice requires following the stringent
view and disallowing the use of one’s regular glassware on Pesach, but allows
relying on the lenient position after the fact. This would seem to mean that if
one prepared food on Pesach in a glass utensil that had been used with chametz,
the food may be eaten on Pesach, despite the fact that glassware ought to be
kashered before Pesach. This is, indeed, the way the Taz (O.C. 451:30) under-
stood the Rama’s remark. Returning, then, to our proposed analogy between
glassware and modern-day utensils, this would mean that after the fact, if one
mistakenly cooked meat in a dairy pot, or vice versa, or if one mistakenly cooked
non-kosher meat in a pot and then used it with kosher food, the food does
not have to be discarded, and it may be eaten. It must be noted, however, that
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even according to this reading of the Rama’s comment, the pot must be kash-
ered. Although the Rama permits food cooked in the glass utensil before it was
kashered, he still requires kashering the utensil in deference to the stringent
view.

The Magen Avraham (O.C. 451:49) and Chok Yaakov (451:68), however, read
the Rama’s comment differently. In their view, the Rama permits the food pre-
pared in a glass utensil only if that utensil had been kashered. In other words,
the Rama forbids using for Pesach glassware that had been used with chametz,
even after kashering the glassware, but if one kashered a glass utensil and then
used it on Pesach, the food may be eaten. This position is accepted by the Mishna
Berura (451:155). Applying this view to modern-day metal utensils, there would
be no room, seemingly, to permit food cooked in a pot that had been used with
non-kosher food and had not been kashered in the interim.

This conclusion, however, is not necessarily correct. The Peri Megadim
(Eishel Avraham, 451:49) asserted that the Magen Avraham and Chok Yaakov
stated their view only with regard to the prohibition of chametz on Pesach. This
prohibition is unique in that it is not subject to bittul (“nullification”); that is
to say, it is forbidden even when it constitutes an infinitesimal proportion of a
mixture. Whereas mixtures containing other forbidden foods may be eaten if
the forbidden foods comprise too small a proportion to impart taste, mixtures
containing even a very small proportion of chametz may not be eaten on Pesach.
The Peri Megadim thus explained that according to the Magen Avraham and
Chok Yaakov, glass is capable of absorbing very small amounts of taste of food
with which they are used, and therefore, food prepared in them on Pesach is for-
bidden, unless they had been kashered in the interim. If so, then even according
to this reading of the Rama, if a modern-day pot had been used with non-kosher
food, and is then used with kosher food, or it had been used with meat and then
dairy food (or vice versa), the food in the pot may be eaten, despite the fact that
the utensil requires kashering.

Moreover, many Acharonim maintained that the stringent practice of the
Ashkenazim applies only to Pesach in the first place. The Rama made his com-
ment concerning the use of glassware only in the context of the laws of Pesach,
in reference to the Shulchan Aruch’s ruling that glass utensils that had been used
during the year may be used on Pesach. But the Shulchan Aruch returns to this
issue again in a different context — in regard to utensils used to store non-Jewish
wine (Y.D. 135:8). There, too, the Shulchan Aruch codifies the lenient position,
writing that glassware that had been used with non-Jewish wine, even for long-
term storage, may be used with kosher wine and does not require any kashering.
Curiously, the Rama makes no comment in this context, seemingly suggesting
that he accepts this ruling even as normative practice for Ashkenazim. As many
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Acharonim noted,'® it is likely that Ashkenazic custom follows the stringent
position regarding glassware only with regard to the prohibition of chametz on
Pesach, due to the uniquely stringent status of this prohibition, but not in regard
to other halachos. Accordingly, when it comes to other halachic matters — such
as non-kosher products, and the mixture of meat and dairy foods — glassware
may be assumed not to absorb. Hence, our modern-day utensils, too, should
perhaps be allowed for use with both and meat and dairy products, and after
being used with non-kosher food, without any requirement of kashering.

What’s more, it is possible that the Ashkenazic practice stems from a purely
practical concern, and has nothing at all to do with the nature of m%> ny»»a. As
cited earlier, Rav Chizkiya Medini, in Sedei Chemed,"” noted that although the
Ashkenazic poskim (to whom he refers as v m man — “the scholars of Warsaw”)
forbid the use of glassware for meat and milk, they permit the use of iron uten-
sils, without requiring kashering. He explains that the Ashkenazic custom to
treat glassware as though it absorbs stems from the concern that one might use
imitation glassware that is actually produced from earth, as opposed to sand.!®
Meaning, both Ashkenazim and Sephardim fully accept the view that glass is
incapable of absorbing, and so in principle, glassware may be used for both
meat and milk, during the year and on Pesach, and so on. However, Ashkenazic
communities adopted the practice to treat glassware as earthenware to avoid the
risk of mistakenly treating an earthenware utensils as glassware, given that some
earthenware utensils are deceptively marketed as glassware.

According to Rav Medini’s understanding, then, the controversy surround-
ing glassware has no bearing whatsoever on the status of modern-day utensils,
which have been shown to be incapable of absorbing. As this quality is shared
by all utensils produced nowadays, there is no need to treat our utensils strin-
gently as a safeguard against forbidden use of utensils which are capable of
absorbing.

Interim Summary

Thus far, we have shown that:

1. The amount of food absorbed and expunged by the surfaces of modern-
day utensils is infinitesimally small, far less than the process of belia
spoken of by Chazal.

16. Kenneses Ha-Gedola (Y.D. 121:25), Shoel U-Meishiv (2:91), Chelkas Yaakov (44), and
Seridei Eish (1:45).

17. In the passage reference above, note 11.

18. ON2 9»IM BNY WMITH Y W RNY NN PIRI TWR DWITPRY ,NVRIN DHON 1WNY 9mY 1790
WNN YRS TMT DMK DIPNN VRN MR 19PN DVIPY IR 19Y IRYA 27PY.



472 HEADLINES 2: HALACHIC DEBATES OF CURRENT EVENTS

2. The evidence overwhelmingly supports the conclusion that the prohibi-
tion of nyv depends upon the physical reality of taste, and thus since we
do not taste in our food the taste of food with which the utensils had
been used earlier, that food has no halachic bearing on the status of the
utensils. In light of the Ashkenazic practice concerning glassware, we
might, at most, forbid for Ashkenazim the use of year-round utensils on
Pesach. According to the Sedei Chemed’s understanding of this practice,
we may be lenient even with regard to Pesach.

I'V. Reasons for Stringency

Nevertheless, despite what we have seen, several factors need to be considered
which may lead us to a different conclusion.

NY'NNY MOON PHVAN PN

As noted earlier, scientific data shows that modern-day utensils do, indeed,
absorb a minuscule quantity of food, and then expunge it during subsequent
use, but this amount is far too small to impart taste. Seemingly, these findings
should suffice to permit the consumption of the food prepared in a utensil that
had previously been used with non-kosher food, but not to permit from the
outset the use of this utensil without first kashering it. The well-established rule
of nYnndY MoK PYvan pr, which is codified by the Shulchan Aruch (Y.D. 99:5),
forbids knowingly effecting the process of bittul. The concept of bittul, which
allows us to overlook an insignificantly small quantity of forbidden food in a
mixture, applies only after the fact; one may not intentionally mix forbidden
food with a much larger quantity of permissible food in order to bring about
the process of bittul. It would thus appear that even if we definitively conclude
that modern-day utensil do not absorb and expunge enough to impart taste,
kashering would nevertheless be required to avoid violating the law of pY0an px
n7NN2% MoK,

This conclusion would likely hinge on a debate among the poskim regarding
a possible exception to this prohibition. The Shulchan Aruch (Y.D. 99:7), based
on a controversial ruling of the Rashba (Toras Ha-Bayis Ha-Aroch, 4:4), writes
that if a utensil is used exclusively with large quantities of food, and it hap-
pened to have absorbed a very small amount of non-kosher food, it may be used
without kashering. Since the absorbed quantity of food will never be capable of
imparting taste, given the fact that the utensil is used strictly for large quantities,
the prohibition of n»nn3%> Mmor pYvan pr does not apply. The Shulchan Aruch’s
ruling is disputed by several later poskim, including the Bach (Y.D. 122), the Taz
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(Y.D. 99:7) and the Shach (Y.D. 122:3). The Vilna Gaon, by contrast, accepted this
leniency (Beiur Ha-Gra, Y.D. 122:15)." We might assume that those who dispute
the Shulchan Aruch’s ruling would not permit using modern-day utensils for
meat after they had been used with dairy foods, or vice versa, or using a utensil
that had been used with non-kosher food.

On the other hand, there is evidence that a utensil that had absorbed an
infinitesimally small quantity of forbidden food may be used without kashering.
The Ran (Pesachim ga in the Rif), articulating the view permitting the use of
year-round glassware on Peach, explains that m%5n %1 nvwn nnyya — glassware
absorbs far less than all other utensils. The clear implication of the Ran’s remark
is that glass does, in fact, absorb some quantity of food, but this quantity is
so small as to be halachically meaningless. The assumption seems to be that
an infinitesimally small proportion of forbidden food is negligible even with
respect to the rule of n%nn2% Mmor PYvan Pr, and this would, conceivably, apply
to modern-day utensils in light of the scientific data noted earlier.?°

It must be emphasized that this discussion relates only to the permissibility
of using a utensil that had been used with non-kosher food without kashering.
Even according to the stringent view, if such a utensil was used, the food would
be permissible after the fact.

Are Our Utensils Really Different?

Rav Eitam Henkin Hy’d, in a letter printed in Ha-Maayan (Teives, 5774),% ques-
tions the basic assumption that our utensils do not absorb to the same extent as

19. An intermediate position is taken by the Kaf Ha-Chayim, who writes that although one
should preferably follow the stringent opinion, one may be lenient once twenty-four
hours had passed since the utensil had been used with non-kosher food.

20. Indeed, Rav Dov Lior, in a letter published in Techumin (vol. 34, pp. 127-128), asserted

that even according to those who dispute the Shulchan Aruch’s ruling, the amount of
absorbed food in modern-day utensils is not subject to the rule of -n3% mor pYoan Pr
nn, though he does not explain the rationale for this claim. By contrast, Rav Eliezer
Melamed, in his article on the subject published on the Arutz Sheva website (available
at http://www.inn.co.il/News/News.aspx/329723), ruled that the principle of pHvan px
n»nna% Nor is applicable, and thus modern-day utensils must be kashered in between
uses for meat and milk.
Another consideration, as noted by Rav Yitzchak Dvir (in an article published on the
website of the Kosharot organization, available at http://www.kosharot.co.il/show_hadra-
cha.asp?id=61685), is the fact that even after hagala, a minuscule amount of food remains
absorbed in the utensil, and yet the utensil may be used. This, too, would support the
contention that exceedingly low quantities of absorbed food may be overlooked with
regard to the law of n%nna% MoK PHvaN PR.

21. The letter was written in response to Rav Sitton’s article, referenced above (note 3), and
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the utensils in the times of Chazal and the Rishonim. He contends that scientific
experimentation on modern-day utensils is significant only if experimentation
can also be conducted on the kinds of utensils used in ancient times, and it
verifies the occurrence of belia. In other words, the methods by which science
shows that our utensils do not absorb must also show that ancient utensils did
absorb. If these methods cannot confirm the occurrence of belia in ancient
utensils, we must consider the possibility that the halachic phenomenon of belia
cannot be discerned through these methods, and so the recent scientific experi-
ments are halachically inconsequential. We must first verify that our methods
of experimentation can affirm the occurrence of belia in ancient utensils
before we can rely on these methods to affirm that belia does not occur in our
utensils.??

One might respond, however, that the accounts cited above of external signs
of belia, such as in the case of ®'1p, as described in the Gemara, and the dark-
ened color of the water used for hagala, as reported by the Ran, suffice as proof
to the drastic difference between our utensils and those of ancient times. This,
coupled with the reality that we do not taste in our food the food with which
had previously been prepared in the utensil, would be compelling evidence that
belia does not occur.

HRIWY 3NN

Another concern relates to the prospect of overhauling an entire section of
the Shulchan Aruch and discarding one of the primary defining features of a
kosher home. Halacha is, by nature, conservative and resistant to change, and
the longstanding tradition to decide matters involving o> ny»»a on the basis of
halachic principles, rather than scientific findings, perhaps suffices to dismiss
the possibility of ignoring %> nyYa in our time. Suddenly changing kashrus

is available at http://www.machonso.org/hamaayan/?gilayon=32&id=1067.

22. Rav Henkin proceeds to postulate that people in ancient times were far more sensitive
to variations in taste than they are now, and this explains why Chazal assumed that taste
could be discerned in a proportion higher than 1:60, even though we cannot detect any
taste in such mixtures. To substantiate his claim, Rav Henkin experimented with utensils
made of wood, which clearly absorb liquid, even nowadays. He stirred two identical cups
of tea with two different wooden spoons, one of which had been used several minutes
earlier to stir boiling hot milk. Halachically speaking, the tea stirred with that spoon
must be treated as dairy. However, Rav Henkin reported, neither he nor any of his family
members noticed any difference between the tastes of the two cups of tea. Conceivably,
then, it is possible that the ancients would discern in our food the taste of food prepared
previously in the pot, even though we do not discern any such taste.
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protocol in such a drastic fashion, it has been argued, is not in the best interests
of Torah observance.

This point was made by Rav Asher Weiss, in a letter to Rabbi Dr. Dror Fixler
that was printed in Techumin (vol. 34, p. 128). Rav Weiss noted that the Radbaz’s
use of experimentation with porcelain was the exception, rather than the rule.
The conventional, accepted approach is to determine the presence or absence
of belia by analyzing the relevant halachic guidelines, and not based on science,
and this is the method that we should continue to follow.

Practical Concerns

Finally, several contemporary poskim warned of the practical complications that
could arise if we allow using utensils for both meat and dairy foods. Specifically,
if a utensil is not properly cleaned, and it contains residue of a dairy food with
which was used, meat prepared subsequently in that utensil would clearly be
forbidden for consumption.?* Interestingly, Rav Nachum Rabinovitch, in a letter
published in the aforementioned volume of Techumin (p. 127), speculates that
this might be the reason for why Ashkenazic communities forbade the use of
glass utensils for both meat and dairy foods, despite the fact that glass does not
absorb. This practice was perhaps instituted as a safeguard against problems that
could arise if utensils are not thoroughly washed.

Moreover, Rav Rabinovitch noted that permitting the use of utensils with
both meat and dairy foods would likely lead people to wash dishes used with
one together with those used with the other. If this is done with hot water, or in
a dishwasher, it might very well violate the Torah prohibition against cooking
meat with milk.

Another concern that has been noted is the possibility of new kinds of uten-
sils being produced in the future. If we grow accustomed to using utensils for

23. We might note that several leading 20t century poskim addressed the question of the
status of plastic utensils with regard to %3 ny»93, and none of them suggested laboratory
testing to determine whether plastic absorbs. See, for example, Minchas Yitzchak 3:67,
Seridei Eish 1:46, Iggeros Moshe E.H. 4:7, Lehoros Nasan 6:69.

24. This point is made by Rav Eliezer Melamed, in the article referenced above, note 19.
Rav Melamed elsewhere (http://ph.yhb.org.il/plus/17-12-07/) noted the widespread
custom mentioned by the Rama (Y.D. 89:4), and discussed more elaborately by the
Aruch Ha-Shulchan (Y.D. 89:16), to keep separate utensils for meat and dairy foods,
and to label them accordingly. It stands to reason, Rav Melamed contends, that this
custom developed not only due to the food absorbed by these utensils, but also due to
the concern of residue that had not been removed through washing, and thus the custom
applies even to utensils that do not absorb.
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both meat and dairy foods, we will likely continue doing so even when realities
change and utensils that are subject to belia become common.

In light of these concerns, there is no doubt that the time-honored tradi-
tion to keep separate utensils for meat and dairy foods, and to kasher utensils
that had been used with non-kosher food, should be maintained. However,
some poskim have suggested that there is room for leniency after the fact, if
one mistakenly prepared dairy food in a meat utensil, or vice versa. Similarly, if
one discovered that food he had been purchasing was non-kosher, and kasher-
ing his entire kitchen and replacing utensils would entail a great expense and
inconvenience, it seems reasonable that one may rely on the assumption that
modern-day utensils do not absorb.?®

A more stringent ruling is cited in the name of Rav Shlomo Zalman
Auerbach, who reportedly allowed introducing this factor as a consideration
when addressing questions involving belia. Although he did not, as a rule,
permit food prepared in a utensil that had not been kashered, nevertheless,
he said that if it is uncertain whether the food is truly forbidden, we may rule
leniently in consideration of the fact that taste of the forbidden food cannot
actually be discerned.?¢

INTERVIEW

Rabbi Yitzchok Berkovits
on Headlines with Dovid Lichtenstein*

It is known that Rav Shlomo Zalman Auerbach used to say that one of the things
Mashiach will do is determine that there are no blios in stainless steel pots. Rav
Shlomo Zalman wasn't ready to determine this, but he did add this [as a factor]
where there were a couple of other reasons to be lenient.

Once, when I was teaching amvm mo'x to a group, we had a food scientist
who was part of the chabura... He told us that the fragrant oil that carries nyv
does get absorbed into pots, even stainless steel pots. It is very subtle, most of us
cannot taste it, but when there is some kind of clash — two chemicals that don't

25. This is the ruling of Rav Rabinovitch and Rav Melamed. By contrast, Rav Asher Weiss,
as well as Rav Yaakov Ariel (in a letter appended to Rabbi Dr. Dror Fixler’s aforemen-
tioned article in Techumin), rejected the entire premise and insisted that we must treat
modern-day utensils as though they absorb.

26. This ruling was reported by Rav Uriel Eisenthal, in his Megilas Sefer (p. 104).
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“get along” — there are people in the business who know that you cannot use the
same pot for these two things. There are enough traces in it to ruin a different
kind of food... If you boil milk in a pot, even if you wash it well, and then you
put corned beef there, it would interfere. He said this was a fact.

Another time when I taught a chabura they decided to get in touch with the
chief scientist for a company that made dental equipment, and he told them
that the silver in fillings is totally non-porous and absorbs nothing, whereas
stainless steel used for pots is slightly porous, and it does absorb, though very
little. This means that in reality, there is probably a little bit of belia, and we do
not know what the amount is. And since we do not rely on a Jew’s tasting, we
have no way of knowing... Once you start telling me that there are very small
traces, I don't know how to evaluate when it has oyv and when it does not. But
Rav Shlomo Zalman would add this to other reasons for leniency, and said that
when Mashiach comes, we'll know better.

* Broadcast on 14 Tishrei, 5777 (October 15, 2016).
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