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Selected emails from our listeners

Yasher Kochacha on another excellent show - | am honored to have begun such an important conversation. |
agree 100% that Dor Yesharim and its founders are absolute heroes of the Jewish community and deserve our

unending gratitude, even if | don't believe it is the best option for everybody today.

Just three points.

1 - When it comes to the breast cancer gene, JScreen does NOT test for it. Every posek | know recommends
waiting until after getting married to test for it, because, as Rav Feurst pointed out, it can be dealt with later on
after a woman finishes having children. On the other hand, if she has that knowledge before she gets married,
she likely has to share it after a few dates, and guys will run the other way. | am saying this from experience, as
a rav called me and told me that one of his students got tested while single, goes out on four dates, reveals that

she has the gene, and never gets a fifth date.

2 - One point that was not addressed was the contract that dor yesharim makes people sign, promising to
never get tested with any other testing organization. One common question that | get is whether one can break
this contract because they signed it not knowing that there are other options, and that dor yesharim only tests
for nine things (not 30 or 40 - | checked their website - if you pay extra for expanded screening they will test for

16). Mori v'Rabi Rav Schachter shlit"a paskened that you can break that contract.

3 - another critical difference between JScreen and Dor Yesharim is that JScreen doesn't nix the shidduch.
They inform you of the risks and have a genetic counselor meet with the couple to discuss the risks and options
so that they can make an informed decision. As you could imagine, in the Modern Orthodox world, where it is
not uncommon for a couple to have known each other since high school and have decided to get married long

before doing the genetic screening, this is invaluable.
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Who’s Your Mother?
Surrogate Motherhood and In Vitro
Fertilization in Halacha

mong the fascinating halachic issues that have arisen with the advent of
modern medicine is that of surrogate motherhood. Modern medicine has
been able to assist women who are unable to conceive in two ways:

1) Women who do not ovulate can receive an egg donated by another
woman. The egg is fertilized by the husband’s sperm outside the body
and then implanted within the infertile woman’s body, where it grows
and develops like an ordinary fetus.

2) Women who ovulate but are physically incapable of carrying a baby can
have an egg taken from their body, fertilized by the husband’s sperm,
and then implanted in the body of another woman, called the “surrogate
mother”

In both cases, two women are involved in producing the child: one woman
donates the egg, and the other carries the fetus inside her and ultimately deliv-
ers the baby. In other words, the two natural roles played by a woman in the
reproductive process — supplying the egg and gestation/delivery — are filled by
two different women. This gives rise to the halachic question of which of the two
women is considered the child’s mother. Is halachic “motherhood” determined
based on the supplier of the egg or on the one who carries and then delivers
the child?
This question has numerous practical halachic applications, including:

1) Incest: One may not marry his or her mother’s immediate relatives, such
as her children from a different father. It is thus crucial to determine
which of the two women is the child’s mother in order to determine
which woman’s children (and other relatives) may not marry this child
when he or she grows up.

2) Inheritance: A child inherits his mother’s estate after her passing.

3) Pidyon ha-ben: The requirement of a pidyon ha-ben for a boy born
through this method will depend on which woman is regarded as his
mother. If, for example, the surrogate mother is the halachic mother, and
she had previously given birth to other children, then no pidyon ha-ben
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would be required. Likewise, if the halachic mother is the daughter of a
Kohen or Levi, there is no requirement of pidyon ha-ben.

4) Status as a Jew: If one of the two women is not Jewish, then we must
determine the halachic mother in order to determine whether the child
requires conversion.

This essay will explore the various pieces of evidence from traditional sources
in search for a possible answer to this question.

I. The Three Partners

A well-known passage in Nidda (31a) describes how a child is created by three
“partners” — the two parents and the Almighty — and specifies the precise
contributions made by each “partner” in the physical creation of the fetus. The
father’s semen, the Gemara says, produces the bones, veins, nails, brain and
white of the eyes. The mother contributes “odem” (a red substance), which pro-
duces the child’s skin, flesh, hair, and eyeballs. God’s role is to provide the child’s
soul, face, vision, sense of hearing, speech, ability to walk, and intelligence.

The Ramban (Torah commentary to Vayikra 12:2) identifies the “odem”
spoken of by the Gemara as “the uterine blood that collects in the mother at the
end of intercourse and takes hold of the male’s sperm” He adds, “For in their
[Chazals] view, the fetus is created from the blood of the woman and the semen
of the man.” According to the Ramban, the mother’s “contribution” to the child
is made after intercourse, at the time of fertilization. In his view, it seems, the
woman becomes the child’s mother at that moment, when she provides her
“odem,” which contributes certain parts of the child’s body. Hence, a child’s
“mother” is defined as the one who facilitates the fertilization, which, in the case
of in vitro fertilization, is the supplier of the egg. She is the one who makes the
female’s contribution to the creation of the child, and thus she is the mother.
The mother in whom the fetus is carried is no more than an incubator which
enables the fetus to develop, but not the child’s creator.

I1. Yosef and Dina

King Shlomo teaches us in Koheles (1:9), wnwn nnn wn % pr — “There is nothing
new under the sun.” Indeed, the phenomenon of a child being conceived by one
mother and delivered by another is not new.

Rashi, commenting on the Torah’s brief account of Dina’s birth (Bereishis
30:21), cites from the Gemara (Berachos 60a) that Leah had originally conceived



WHO’S YOUR MOTHER? 245

with a boy, but then prayed that it be turned to a girl.! Her prayers were answered,
and the fetus transformed into a girl, who was Dina.2 However, Targum Yonasan
Ben Uziel presents a different version:

RDT RPN NPT HNTT RAYNA qOY 270 MM PIPYNI R 199NN

The fetuses were switched in their stomachs; Yosef went into Rachel’s
stomach and Dina into Leah’s stomach.

According to Targum Yonasan, Leah initially conceived with Yosef and Rachel
conceived with Dina, but the two fetuses were then miraculously switched. Thus,
Dina (and Yosef) was conceived in one woman, but carried and delivered by
another — just as in the case of a surrogate mother. As such, if we can deter-
mine which of the two women was considered Dina’s mother, we can determine
whether Halacha defines motherhood based on conception or delivery.

At first glance, the answer is obvious. The Torah explicitly refers to Dina
as nkY na (“Leah’s daughter” — Bereishis 34:1), and Yosef is called Rachel’s son
(pman qov Yna ma — Bereishis 35:24).3 Seemingly, then, the Torah determines
motherhood based upon the time of delivery, and not the time of conception.*

On the other hand, we find several Rishonim who claim that to the contrary,
Dina was in fact not considered Leah’s daughter. Rashi (to Bereishis 46:10) writes
that after Shimon and Levi launched their attack on Shechem and rescued Dina
from the city, Shimon married Dina. The Peirush Ha-Tur raises the question of
how Shimon was permitted to marry his sister, and the Tur answers, “According
to the Midrash, it is understandable, because Dina’s original conception was in

1. The Gemara comments that Leah prophetically foresaw that Yaakov would have twelve
sons who would form the twelve tribes of Israel, and she thus knew that if she would
have a seventh son, after the two maidservants had already given birth to two sons
each, then Rachel would be left with only one son. She therefore prayed that her fetus
be transformed to a girl for Rachel’s sake, so that she would not have fewer sons than
the maidservants.

2. The Chizkuni comments that for this reason the Torah records only Dina’s birth, but
not her conception (na nT% nx1). Regarding all of Yaakov’s other children, the Torah
writes 7nm (“She conceived”), but when it comes to Dina, the Torah mentioned only
the birth because Dina was a girl only at the time of birth, and not during conception
or pregnancy.

3. Later in Sefer Bereishis (46:22), the Torah employs a different formulation in reference to
Yosef’s relationship to Rachel: apyy 79y 7wx Yna1a. The Meshech Chochma, commenting
to this verse, explains this unusual syntax in light of the fact that Yosef had originally
been conceived in Leah’s womb.

4. This argument was advanced by the questioner in Tzur Yaakov (28). See also Tzitz Eliezer

(19:40:5).
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Rachel’s stomach.” Since Dina was originally conceived in Rachel’s womb, she
is considered Rachel’s daughter, and not Leah’s, even though she was eventually
delivered by Leah. Since the prohibition of incest for gentiles applies only to
siblings from the same mother,> Shimon — a son of Leah — was permitted
to marry Dina. This answer is also given by the Moshav Zekeinim, the Tosfos
Ha-Shalem (citing the Riva), and the Paneiach Raza, and it is mentioned by the
Maharsha (commenting on the aforementioned sugya in Nidda).

It is difficult to know how these Rishonim reconciled this contention with
the Torah’s explicit description of Dina as Leah’s daughter and Yosef as Rachel’s
son, but in any event, they clearly maintained that motherhood is determined
based on the moment of conception, and not on the time of delivery.®

II1. Queen Esther’s Parents

The Gemara in Megilla (13a) comments that when Megillas Esther describes
Esther as having no parents (2:7), it means “when she was conceived, her father
died, and when she was born, her mother died” Rashi explains the Gemara’s
comment as follows:

She did not have a father or mother for even one day. At the time her
mother conceived, her father died, and it thus turned out that she did
not have a father from the time he was eligible to be considered a father.
And when her mother gave birth to her, she died, and she was never
eligible to be considered a mother.

It emerges from Rashi’s comments that a man is formally considered a “father”
from the time of conception. Thus, Esther never had a father because her father
died just before the egg’s fertilization. A woman, however, is considered a
“mother” at the time of childbirth, and Esther never had a mother because her
mother died just before delivery. As noted by Rav Yosef Engel in Beis Ha-Otzar
(Maareches Alef-beis, 4, ar), this would appear to prove that in Rashi’s view,
the status of motherhood is established at the time of delivery, not conception.
In the case of surrogate motherhood, then, it is the woman who carried and
delivered the infant that is considered the halachic mother.

5. See Sanhedrin 58a. The Peirush Ha-Tur assumes that the patriarchs and Yaakov’s children
had the status of bnei Noach (non-Jews), as the Torah had yet to be given, and thus they
were bound only by the restrictions that apply to bnei Noach.

6. Although the Yerushalmi (Peia 2:6) establishes that nm »1210 1350 P15 PR — We cannot
reach halachic conclusions based on Aggadic passages — it is nevertheless clear that
these Rishonim defined the status of motherhood based upon the moment of conception.
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A similar inference is made by the Zecher Yitzchak (4), who enlists Rashi’s
comments to explain the halacha concerning a child whose mother underwent
conversion during pregnancy. The child does not require immersion after birth,
as his mother’s immersion during pregnancy suffices as his immersion (Yevamos
78a). At first glance, this means that both the mother and the infant are consid-
ered geirim (converts), in which case they are not legally considered mother and
son, in light of the well-established halachic principle that a convert is consid-
ered “reborn” and thus loses all legal familial relationships (191w o3 173m1v
mT). Yet, the Zecher Yitzchak notes, Halacha grants the son inheritance rights
to the mother’s estate after her death.” Despite the fact that they are coverts,
they nevertheless retain their legal status as mother and child with the respect
to the latter’s inheritance rights. The Zecher Yitzchak explains this halacha by
noting that, as Rashi indicates, motherhood is determined at the time of birth.
Thus, since at the child’s birth the mother was already Jewish, he is considered
his mother’s child.

However, we may refute this proof in light of the Maharal’s explanation of the
Gemara’s comment in his work Or Chadash (p. 112). The Maharal follows Rashi’s
interpretation that Esther is considered to never have had a mother because her
mother died before birth, and it is only at birth when a woman can be regarded
as a “mother” However, the Maharal then offers an explanation for why this is
the case, noting the rule of mx 77 72 — a fetus is viewed as part of the woman’s
body, and not as a separate entity. A person cannot be considered a “parent” of
alimb or organ of his body, and it is thus only once the fetus is discharged from
the body that it can be said to have a “mother.”®

According to the Maharal’s understanding, the Gemara’s comment relates
only to the applicability of the term “mother” to describe a woman, but not
to her relationship to the fetus. The Gemara establishes merely that the term
“mother” cannot be used in reference to a pregnant woman who has yet to give
birth, but this is not to say that her legal relationship to the fetus begins only
at birth. It is certainly possible that once the child is born and we now seek to
identify his or her mother, we will assign this status to the woman who had
conceived this child, and not to the woman who delivered the child.

We should also note the comments of Rav Chayim of Brisk (Hilchos Avadim
7:5) regarding the rule of wmx 79 111: “The underlying concept of this rule...in

7. See Tosfos, Sanhedrin 68b, op n"1.

8. Rav Yosef Engel also makes this point in Beis Ha-Otzar (cited above), although he
raises the question of why a father’s status would be different in this regard. After all, a
man similarly cannot be considered a “parent” of part of his wife’s body. He concludes,
however, that "aw»y v (answers can be given).
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all instances relates only to the status of the fetus, that it is not regarded as an
independent entity without its mother, as it is merely its mother’s ‘leg;’ this is
as opposed to the status of the mother, to which the fact of ymx 77 92 has no
relevance” According to Rav Chayim, it is only with regard to the identity of
the fetus that we say mx 79 1, such that it has no mother, and thus Esther is
considered to never have had a mother. The mother, however, is indeed consid-
ered the legal “mother” already at the time of conception, as the rule of 77 121y
1y has no effect at all on her status as a mother.”

IV.Is a Dying Cow’s Milk Milchig?

The Shulchan Aruch (Y.D. 87:6) rules that milk taken from a cow after its death
is not included in the Torah prohibition of 25na 7wa (cooking or eating meat
and milk together). The reason for this halacha is that the Torah introduces this
prohibition by forbidding cooking an animal mx 29ma (“in its mother’s milk”),
and a cow cannot be a “mother” after death.

Rabbi Akiva Eiger (in his hagahos to the Shulchan Aruch there) raises the
question of whether this halacha would also apply to milk taken from a no»v
(an animal halachically defined as terminally ill). As Rabbi Akiva Eiger notes,
a n9Mv is presumed to be incapable of delivering an infant, but it is capable
of conceiving. The question is thus whether the ability to conceive suffices to
include a no7v under the category of mx or if this category requires the ability
to deliver a baby.

Rabbi Akiva Eiger draws proof from the Gemara’s discussion in Sanhedrin
(69a). The Gemara there establishes that the earliest age at which a boy can
ever be formally considered a “father” is three months after the appearance
of adolescent hair. A boy first becomes capable of reproduction at the time he
produces adolescent hair, and pregnancy is generally discernible from three
months after conception. Hence, the Gemara states, the earliest time a boy can
be considered a father is three months after he begins producing adolescent
hair. As Rabbi Akiva Eiger notes, the Gemara considers the boy a “father” even
during pregnancy, and he applies this premise to a cow, as well. A pregnant cow
is indeed considered the fetus’ “mother;” and thus the milk of a no™v is included
under the prohibition of mx 250 despite its inability to deliver an infant, as it is
capable of conceiving.

Rav Yosef Engel (in Beis Ha-Otzar, cited above) draws proof from Rabbi Akiva
Eiger’s comments that motherhood is determined at the time of conception, and

9. As for the Zecher Yitzchak’s proof from the child whose mother underwent conversion
during pregnancy, we will discuss this situation at length below, in section V.
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not at the time of birth, and he questions this conclusion in light of the Gemara’s
aforementioned discussion of Esther’s relationship to her mother.!

It should be noted, however, that Rabbi Akiva Eiger does not reach a defini-
tive conclusion on this issue. He raises the possibility that despite the Gemara’s
comments concerning the status of fatherhood, perhaps “a na™v is not called a
‘mother’ on account of the fetus since ultimately she will not give birth,” meaning
that conception without childbirth does not make a cow a “mother” Rabbi Akiva
Eiger then proceeds to cite the Issur Ve-Heter (31:14) as asserting that a nav falls
under the category of mx because if it had conceived before taking ill, it would
then be capable of giving birth. Otherwise, the Issur Ve-Heter appears to assume,
a nomv cannot be considered mx despite its ability to conceive, suggesting that
according to this view, the status of motherhood depends upon birth, and not
conception.” Rabbi Akiva Eiger then cites the Peri Megadim as asserting that
a nov qualifies as mx because it is capable of nursing, even if it cannot bear its
own children. Seemingly, this would mean that a woman becomes a “mother”
only at the time of childbirth, when her body produces milk.

V. The Convert’s Twin Sons

Earlier, we noted the famous halachic principle of "7 791 yop> 17amw 13, which
establishes that a convert to Judaism is considered “reborn” at the time of con-
version with respect to familial relationships. Accordingly, as the Gemara states
in Yevamos (97b), even twin brothers born as gentiles who undergo conversion
together are not halachically considered brothers after conversion. This means
that there is no Torah prohibition forbidding one to marry the other’s widow or
ex-wife, and if one dies without children, the other bears no obligation of yibum
or chalitza toward the widow.

The Gemara there also addresses the case of twins whose mother underwent
conversion while she was pregnant with them. In this instance, the Gemara
instructs, the twins are considered to have been born Jewish, and they are thus
brothers from the same mother. Although they are not considered the children

10. Even according to the Maharal’s explanation of the Gemara, as discussed in the previous
section, it seems difficult to reconcile Rabbi Akiva Eiger’s comments with those of the
Gemara. As discussed, during pregnancy, the mother cannot be formally considered a
“mother” since the fetus is merely a part of the body, and thus even though a namv is
capable of conceiving, it cannot ever attain the status of m» insofar as it cannot deliver
its fetus.

11. Rabbi Akiva Eiger notes that according to the Issur Ve-Heter, if a cow was born with a
defect that rendered it a n97v from birth, then it cannot be included under the category
of my, and its milk would therefore not be subject to the Torah prohibition of 25na 7wa.
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of their biological father, they are considered the sons of their mother. As such,
each is forbidden to marry the other’s widow or ex-wife. The laws of yibum and
chalitza, however, would not apply, as these pertain only to brothers sharing
the same father.

One contemporary scholar'? draws proof from the Gemara’s discussion
that the status of motherhood is determined at the time of birth, and not at
the time of conception. Although the two brothers underwent conversion after
conception, they are nevertheless considered their mother’s children — as Rashi
comments, 01 N7V YRV X0 N — because they converted before birth.
They lost their familial relationships at the time of their conversion — and thus
they are not considered their father’s children — but since a woman’s status as
mother takes effect at the time of birth, they became their mother’s children
once she delivered them after their conversion. This halacha, then, seemingly
proves that a woman becomes the child’s “mother” at the time of birth, and not
at the time of conception.

In truth, however, a careful reading of the Gemara’s ensuing discussion
and Rashi’s comments reveals that to the contrary, the Gemara’s ruling proves
that the status of motherhood depends upon conception, and not delivery. The
aforementioned rationale works off the assumption that the twins in this case
are considered the sons of their mother despite having undergone conversion
because the maternal relationship takes effect at the time of childbirth. In other
words, the twin fetuses lost all halachic familial relationships at the time of their
mother’s conversion (which was also their conversion), but were then born to
that same mother, and are thus considered her twin sons. From the Gemara’s
ensuing discussion, however, at least as Rashi explains it, this is clearly not the
case.

The Gemara cites Rava’s comment noting the halacha that a gentile is not
halachically related to his father. Rava explains that this halacha does not stem
from the suspicion that a gentile’s presumed father is not actually his biological
father, but is rather due to the fact that myay xmm mapar — a gentile man’s
seed is of no halachic significance, and thus the child it produces has no formal,
halachic affiliation with the father.!* The basis for this conclusion, Rava notes, is
the aforementioned halacha concerning a gentile woman who undergoes con-
version while carrying twins. As mentioned, these brothers would be permitted

12. Rav Zalman Nechemya Goldberg, writing in the journal Yeshurun, vol. 21, p. 547.

13. The practical implication of this assertion, as Rashi explains, is a case of a child born
to a non-Jewish couple who had been in isolation, such that there can be no question
surrounding the identity of the biological father. Rava establishes that even in such a
case, the child would not be formally considered the father’s son.
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to marry each other’s widow or ex-wife because they do not share the same
halachic father. Since they were conceived from the seed of a non-Jewish man,
they do not have any familial relationship to that man, and as such, they are not
considered brothers from the same father.

At first glance, Rava’s rationale seems fundamentally flawed. He appears
to ignore the fact that the brothers in this case underwent conversion while in
utero, and it is at that point, seemingly, that they lost their legal relationship
to their father. As mentioned, the famous rule of 'n7T 791w VP2 P7aMW 7 severs
one’s familial relationships at the time of conversion. It thus stands to reason
that when a woman converts while carrying twins, the brothers lose their legal
relationship to their father at that point as a result of the conversion that they
effectively undergo through their mother’s conversion. At first glance, then, it
seems difficult understand how Rava could infer from this halacha the notion
of y 1y RN npar, that a non-Jew is never halachically considered his father’s
son. The loss of the paternal relationship in this case appears to be the result of
the twins’ conversion, and not due to their having been conceived through a
gentile man’s seed.

Rashi implicitly addresses this question and explains that in the case of a
fetus whose mother undergoes conversion during pregnancy, we do not apply
the rule of n7 791w op> P7amw 7. This rule applies only to normal cases of
conversion, and not to an unborn child whose mother undergoes conversion
during pregnancy. Therefore, if the brothers are not considered to share the
same halachic father, we must attribute this to the fact that halacha does not
accord legal significance to the biological fatherhood of gentiles. This cannot
be a function of the brothers’ conversion, because this sort of conversion is not
subject to the rule of "7 19w Jopa.

In making this comment, Rashi also informs us of the basis for Rava’s
assumption that the principle of 7791w 70opa does not apply to a child converted
in utero:

VT NVITRA INTDI NWITPA RYW 1NN 1132 0T THNW JUPI 119 RIDT RN 199K
.03 HRIWY IRWI DRN N IRY 1D

And even where we cannot say that he is like a newborn infant, such as
where his conception was bereft of sanctity [before the mother’s con-
version] and his birth had sanctity [as it occurred after the mother’s
conversion], as he is considered to have relatives from his mother like
full-fledged Jews...

Rashi proves that we cannot apply 7791w Jop> to this case from the fact that the
brothers are considered to share the same halachic mother. If they had lost all
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familial relationships at the time of conversion, then they would not be related
even to their mother. The fact that they are considered their mother’s sons proves
that the rule of 'n7 1511w yopa does not apply to a fetus that undergoes conversion
in utero. Thus, the fact that they are not considered their father’s children proves
that oy RN IPaxr.

It clearly emerges from Rashi’s comments that a woman’s maternal status
is acquired at the time of conception, and not at the time of birth. If this status
takes effect at birth, then we would have no proof to the fact that m7 191w jops is
not applicable in this case; we would naturally assume that the twins lose their
familial relationship at the time of conversion, but then become their mother’s
sons at the time of birth. Clearly, Rashi did not accept this premise, but rather
maintained that the moment of birth is not the determining factor upon which
motherhood depends. Thus, he explains that if the twins are considered their
mother’s halachic children, this can only be because they never lost their familial
relationships at the time of conversion, as conversion of this type is not subject
to the rule of 7 91w VP4

It should be noted, however, that Tosfos disagrees with Rashi on this point.
The Mishna in Bechoros (46a) establishes that if a woman undergoes conversion
during pregnancy, the child is not considered his biological father’s inheritor and
has no share in his biological father’s estate. Rashi, consistent with his aforemen-
tioned comments in Yevamos, explains this halacha as based upon the concept of
YrY Rana par. Since the child was conceived with the seed of a non-Jewish
man, he is not halachically considered the child of his biological father. Tosfos,
however, claims that even without this rule, the child would still be denied his
father’s inheritance because he is a convert, and he lost all familial relationships
at the time of his conversion in the womb. In Tosfos’ view, the principle of -mw "
MT IV TUPd ) is applicable even to a fetus’ conversion in its mother’s womb,
and at that point he loses all familial relations. Tosfos claims that the concept of
Yy RN par does not apply to a child’s status with respect to inheritance,
and thus the child in the case under discussion is denied inheritance rights for
a different reason — namely, because he lost his legal relationship to his father
at the time of his conversion.'

Seemingly, then, according to Tosfos, the fact that twins who undergo

14. This point is made by Rav Shmuel Rozovsky (Chiddushei Rabbi Shmuel, Kesuvos, 11:3).
He also provides an explanation for why the rule of 'n7 791w J9p> does not apply to a
child who undergoes conversion in utero.

15. Tosfos is forced to resort to a stretched reading of the Gemara in Yevamos to explain
Rava’s proof to the rule of ny xina nrpar. They explain that if not for this rule, the
twin converts would be mistaken for full-fledged halachic brothers, and the Sages would
have thus been compelled to enact a requirement of chalitza if one dies without children
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conversion in utero are considered their mother’s sons indeed proves that the
status of motherhood depends upon the moment of birth, and not at the time of
conception. Since they lose all familial relationships at the time of conversion,
the only explanation for their legal relationship to their mother seems to be that
she attained the status of “mother” at the moment of birth.

In truth, however, it is possible that even Tosfos accepts the premise that
the status of motherhood is obtained at the time of conception, and not at the
time of birth. Several sources clearly indicate that the rule of 79w y9p3 1mw 1
mT is not absolute and does not apply with respect to all halachos relevant to a
convert. With regard to a convert’s property, for example, he is not considered
“newborn,” and thus he continues to be the legal owner over his property even
after conversion, and debts owed to him before conversion are owed to him
afterward, as well. In other words, with respect to certain halachos, a convert is
regarded as a newborn child, whereas regarding others, he is not.

Conceivably, then, Tosfos may have felt that the rule of »n71 151w J0p> in
the case under discussion applies to the twins’ relationship to their father, but
not to their relationship to their mother. Although the status of motherhood is
attained at the time of conception, the fact that the mother continues carrying
the fetuses after conversion results in their legal relationship remaining intact
even after conversion, and the principle of 'n7 19mw opa does not apply in this
respect. When it comes to the father, who has no involvement in the fetuses
after conception, the rule of »n7 191w Jopa severs his legal fraternal relationship
with them, but with regard to the mother, this rule does not take effect, as she
continues to carrying them inside her womb.

VI. Uterine Transplants and Surrogate Motherhood

Rav Binyamin Aryeh Weiss, who was the rabbi in Chernivtsi, Ukraine, wrote a
responsum in his work Even Yekara (Mahadura 3, 29) addressing a procedure
whereby a woman’s internal reproductive organs are transplanted into an infer-
tile woman to enable her to conceive. He writes that a woman who undergoes
such a transplant and conceives would be considered the child’s halachic mother,
despite the fact that she conceived via another woman’s reproductive organs.
Without elaborating, Rav Weiss makes brief reference to the Gemara’s discussion
in Sota (43b) concerning a branch from a orla tree that is grafted onto an older
tree that is no longer orla. (The term orla refers to a tree within the first three
years since its planting, whose fruit is forbidden for consumption.) The Gemara

to avoid giving the misperception that a childless widow with a brother-in-law does not
require yibum or chalitza.
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there establishes that the grafted branch is considered n%va (“negated”) by the
host tree, and it is regarded part of that tree. As such, the fruit that ultimately
grows on this branch is permissible for consumption and is not considered orla,
as the branch loses its original identity. Rav Weiss applies this ruling to the case
of a uterine transplant, apparently viewing the transplanted organs as akin to a
grafted branch. Just as the branch becomes part of the host tree and the fruit it
produces is thus considered to have been produced by the host tree, similarly,
transplanted reproductive organs are viewed as part of the recipient’s body, and
the “fruit” it produces is viewed as her offspring.

Rav Eliezer Waldenberg (7Zzitz Eliezer 19:40:2-3) cites this ruling of the Even
Yekara and applies it to the situation under discussion, that of an egg implanted
within a woman’s uterus. He claims that an egg that has been taken from one
woman and implanted within another should certainly be regarded as 5va to
the recipient’s body, such that the resultant child is viewed as her — the recipi-
ent’s — offspring.

It would appear, however, that to the contrary, comparing surrogate mother-
hood to the grafted orla branch would yield the precise opposite conclusion.

The Even Yekara drew a comparison between transplanting a woman’s
reproductive organs and the grafting of a branch, and the two cases are indeed
very similar. As mentioned, in both situations, a “branch” with the potential to
produce “fruit” is transplanted, and after its transplantation, we view it as part
of the “host,” such that the fruit is identified as the product of that “host.” The
case of an implanted fertilized egg, however, is more analogous to a different
case — namely, grafting a branch that is already laden with fruit. The Shulchan
Aruch (Y.D. 294:22) rules explicitly that if a fruit-laden branch taken from a tree
of orla is grafted onto an older tree, the fruit retains its status of orla, even if it
continues to develop. Analogously, a fertilized egg implanted within a woman’s
uterus would retain its identity as the donor’s egg, and the child is thus to be
regarded as hers.'

Summary

It seems clear to this author that the woman who provided the egg is consid-
ered the child’s mother, and not the mother who carried the fertilized egg and
delivered the infant, as indicated by several sources:

16. This should also seemingly apply in the case of an ovarian transplant, as the ovary
contains the woman’s eggs and indeed bears strong resemblance to a branch laden with
fruit.
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1) The Gemara in Nidda (as understood by the Ramban) identifies the
mother’s contribution to the child’s creation as taking place at the time
of fertilization.

2) Several Rishonim explain the justification for Shimon and Dina’s marriage
based upon the fact that Dina was conceived by a different mother.

3) Rabbi Akiva Eiger comments that the ability to conceive suffices for a cow
to be included under the category of mx.

4) It is clear from Rashi’s comments in Yevamos that a fetus’ relationship
to the mother is established at the time of conception; as we saw, Tosfos’
comments do not necessarily contradict this view.

5) Although the Gemara’s comments about Queen Esther might be under-
stood to mean that a mother’s status is determined at childbirth, we com-
pellingly refuted this proof in light of the Maharal’s interpretation of the
Gemara.

6) According to the Even Yekara’s comparison between a transplant and
grafting, the egg should be attributed to the donor, and not the recipient.

We might also add that logically, it seems reasonable to assume that a child’s
genetic parents, who contribute the genetic material that creates the fetus, are
considered the halachic parents. After all, the man who provides the sperm that
fertilizes the egg is considered the halachic father despite having no involvement
whatsoever in the subsequent process of gestation and delivery. Seemingly, the
mother, too, should be identified as the woman who supplies the female genetic
material that forms the embryo, irrespective of her subsequent involvement in
its growth and birth. It seems obvious that halachic parenthood is a function
of biological reproduction, which takes place through the merging of the male
and female’s respective reproductive material, and it is thus the woman whose
egg formed the child that should be regarded as the mother, even if the embryo
developed in a different woman’s body."”

17. We might also note that if a fertilized egg is implanted within a cow, or, for that matter,
in a sheep or incubator, where it then develops, it hardly seems likely that we would
consider the birthing cow the halachic mother of the calf. (And in the case of an incuba-
tor, certainly the cow from which the egg was taken would be considered the mother.)
It is reported that Rav Elyashiv noted this example as proof of the fact that the woman
who contributed the egg should be viewed as the halachic mother.





